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THURSDAY, JUNE 19, 1958 


House or REPRESENTATIVES, 
SuscoMMiTTEEe No. 4 oF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met in room No. 346, Old House Office Building. 


Washington, D. C., at 10 a. m., Hon. E. L. Forrester (chairman of 
the subcommittee) presiding. 

Present: Messrs. e hitener, Robsion, Nimtz and Smith. 

Also present: Murray Drabkin, counsel. 


Mr. FORRESTER. The Subcommittee No. 4 will now come to order. 
A quorum is present. 


Gentlemen of the subcommittee, we have before us this morning 
H. R. 12894, a bill entitled “A bill to authorize the making, amend- 
ment, and modification of contracts to facilitate the national defense.” 

(The bill referred to is as follows:) 


[H. R. 12894, 85th Cong., 2d sess.], 


A BILL To authorize the making, amendment, and modification of contracts to facilitate the 
national defense 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the President may authorize any 
department or agency of the Government which exercises functions in connection 
with the national defense, acting in accordance with regulations prescribed by 
the President for the protection of the Government, to enter into contracts or 
into amendments or modifications of contracts heretofore or hereafter made 
and to make advance payments thereon, without regard to other provisions of 
law relating to the making, performance, amendment, or modification of con- 
tracts, whenever he deems that such action would facilitate the national defense. 

Seo. 2. Nothing in this Act shall be construed to constitute authorization 
hereunder for— 

(a) the use of the cost-plus-a-percentage-of-cost system of contracting ; 

(b) any contract in violation of existing law relating to limitation of 
profits ; 

(c) the negotiation of purchases of or contracts for property or services 
required by law to be procured by formal advertising; 

(d) the waiver of any bid, payment, performance, or other bond required 
by law; 

(e) the amendment of a contract negotiated under section 2304 (a) (15), 
title 10, United States Code, or under section 302 (c) (13) of the Federal 
Property and Administrative Services Act of 1949, as amended (63 Stat. 
377, 394), to increase the contract price to an amount higher than the 
lowest rejected bid of any responsible bidder ; or 

(f) the formalization of an informal commitment, unless it is found that 
at the time the commitment was made it was impracticable to use normal 
procurement procedures. 

Sec. 3. (a) All actions under the authority of this Act shall be made a matter 
of public record under regulations prescribed by the President and when deemed 
by him not to be incompatible with the public interest. ‘ 
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(b) All contracts entered into, amended, or modified pursuant to authority 
contained in this Act shall include a clause to the effect that the Comptroller 
General of the United States or any of his duly authorized representatives 
shall, until the expiration of three years after final payment, have access to 
and the right to examine any directly pertinent books, documents, papers, and 
records of the contractor or any of his subcontractors engaged in the performance 
of and involving transactions related to such contracts or subcontracts. 

Sec. 4. This Act shall be effective only during a national emergency declared 
by Congress or the President and for six months after the termination thereof. 

Seo. 5. Title II of the First War Powers Act, 1941, as amended (55 Stat. 
838), is repealed. 

Mr. Forrester. In view of the fact that we have numerous witnesses 
this morning, plus the fact that we will be required to be on the floor 
at least by 12 o’clock, I think it would be well to dispense with any 
preliminaries and at once proceed to hear these witnesses with as 
much dispatch as possible. 

The first witness we have on our agenda is Hon. Robert Dechert, 
General Counsel, Office of the Secretary of Defense, from whom we 
will be glad to hear now. 


STATEMENT OF ROBERT DECHERT, GENERAL COUNSEL, DEPART- 
MENT OF DEFENSE; ACCOMPANIED BY MERITT H. STEGER, 
DEPUTY GENERAL COUNSEL, DEPARTMENT OF THE NAVY, AND 
JAMES NASH, OFFICE OF GENERAL COUNSEL, DEPARTMENT OF 
DEFENSE 


Mr. Decuerr. I have a prepared statement, which I will read. It 
is not long. I will supplement it a bit and be glad to answer questions. 

We have representatives from all three military services here who 
will speak briefly, without a prepared statement, about aspects of this 
bill which particularly relate to their services or to specific matters 
under the bill. 

I do not know whether any other Government departments which 
are interested in this bill are physically represented here today or not; 
but a number of them have expressed great interest in this and I think 
are prepared, if they are not here present, to write letters firmly stat- 
ing their belief that this bill should be passed. 

Particularly I refer to the Federal Civil Defense Administration, 
the officials of which are still in Battle Creek, Mich., and therefore 
find it a little difficult to commute back and forth. I have a letter 
dated June 18 from Philip Baldwin, General Counsel of the Federal 
Civil Defense Administration, who states they have arranged to sub- 
mit a letter supporting the proposed legislation. 

I do not know if it has actually come forward but it will undoubt- 
edly come forward. The proposed letter was addressed to Chairman 
Celler of the parent committee. In this letter they stated that au- 
thority along the lines contained in this proposed bill would be essen- 
tial to the performance of the functions of the Federal Civil Defense 
Administration currently carried out by it through the exercise of 
powers contained in title II of the First War Powers Act. 

I shall be glad to file a copy of this letter if the original has not 
yet come forward through the hands of Chairman Celler. 

Mr. Forrester. Counsel informs me he has the original letter in his 
possession. So it is now ordered that this original letter be made a 
part of this record. 
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(The letter referred to is as follows :) 


FEDERAL CiviL DEFENSE ADMINISTRATION, 
Battle Creek, Mich., June 8, 1958. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
House of Representatives, Washington, D.C. 

DEAR Mr. CHAIRMAN : This is in reply to your letter of June 13, 1958, requesting 
the views of the Federal Civil Defense Administration on H. R. 12894, a bill 
to authorize the making, amendment, and modification of contracts to facilitate 
the national defense. 


H. R. 12894 would enact into permanent legislation, with certain limitations, 
authority similar to that now contained in title II of the First War Powers Act. 

Title II of the First War Powers Act will expire on June 30, 1958. The Federal 
Civil Defense Administrator is authorized by the President to exercise powers and 
functions contained in title II of the First War Powers Act with respect to (a) 
emergency and developmental contracts} (0) specialized contracts; (c) contracts 
pursuant to delegations of authority from any other department or agency; 
(d) contracts with respect to an activity approved pursuant to the provisions of 
section 405 (3) of the Federal Civil Defense Act of 1950. 

With the termination of title II of the First War Powers Act, authority along 
the lines contained in H. R. 12894 would be essential to the performance of the 
functions by the Federal Civil Defense Administration currently carried out 
through the exercise of powers contained in title II of the First War Powers 
Act. The provisions contained in H. R. 12894 appear well designed to meet 
the needs of this agency. Accordingly, the Federal Civil Defense Administration 
urges the enactment of H. R. 12894. 

Sincerely, 
Leo A. Horen. 

Mr. Decuerr. Proceeding to my statement, I shall read it quickly. 
I appreciate this opportunity to appear before you today with repre- 
sentatives of the military departments in support of H. R. 12894. The 
purpose of this legislation is to enact into permanent law for use dur- 
Ing per! iods of national emergency authority similar to that now con- 
tained in title II of the First War Powers Act of 1941, as amended 
and as extended by the Congress through June 30, 1958. However, the 
legislation would contain certain additional restrictions on its use 
which are not now contained in title II of the First War Powers Act. 

Leaving my prepared statement for a moment, I would like to ex- 
plain that point further. Title II of the First War Powers Act is 
codified in title 50, United States Code, appendix, section 611. You, 
sir, and members of the committee may wonder why we are not here 
simply asking for another extension of title IT of the First War Pow- 
ers Act, as we did last year and have done in previous | years. 

We discovered tow ard the end of the session of Congress last sum- 
mer that it was going to take some very quick work on the part of the 
Senate committee and the Senate to have the extension for another 
year passed before the session ended. At that time we had a series 
of conferences with representatives of the subcommittee of the Senate 
Judiciary Committee which dealt with this matter, particularly with 
Senator O’Mahoney and Senator Hruska. As a result of those con- 
ferences the Senate Committee on the Judiciary reported out favor- 
ably the bill which had already been passed by the House, extending 
for another year through June 30, 1958, title II of the First War 
Powers Act. The committee took this action on condition that we 
in the Department of Defense and subsequently the other departments 
would write a letter stating that we did not intend to use this very 
broad power in title II along certain specified lines. Those letters 
were made part of the committee report by the Senate. 
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At that time these gentlemen of the Senate informed us that this 
was the last general extension that we could expect to receive and 
that if we wanted these powers, and felt they were essential for con- 
ducting our business in the future, we should in 1958 seek them through 
specific legislation on a permanent nature instead of continued year- 
by-year extensions. 

I call attention to the fact, which I shall reach in a minute in m 
statement, that this is not a permanent extension. This is a bill 
which is merely effective during periods of national emergency. Also, 
this bill is a rigorous cutting down of the very broad language which 
is in title II. It is a cutting down of that language as a result of 
long and searching conferences and negotiations among the three mili- 
tary departments and also with other agencies, to the fields in which 
we found the most need to be covered in an emergency measure of this 
kind, to take care of matters that are out of the ordinary run. 

I should also at this point, before proceeding with my statement, 
indicate that there is pending before the Congress, in the hands of 
the House Committee on Armed Services, a bill known as H. R. 11639, 
the title of which is “A Bill To authorize the Department of Defense 
to indemnify its contractors against unusually hazardous risks, to 
limit the liability of contractors so indemnified, and for other pur- 

oses. 
. As you will see, this proposed indemnification of contractors in pro- 
duction contracts is one of the things which is covered also in this 
bill which we now are considering, H. R. 12894. The difference be- 
tween the coverage in the two bills and the reason why the two bills 
seem to be necessary I shall indicate in a minute. 

Going back to my statement, I proceed. 

H. R. 12894 generally provides that during a national emergency, 
including the present national emergency, the President may author- 
ize a department or agency of the Goverment which exercises func- 
tions in connection with the prosecution of the national defense effort, 
to enter into contracts or into amendments or modifications of con- 
tracts and to make advance payments thereon without regard to other 
provisions of law relating to contracts whenever he, the President, 
determines such action would facilitate the national defense. 

Since the beginning of the Korean hostilities and the declaration of 
a national emergency by the President on December 16, 1950, the 
Department of Defense and other agencies of the Government con- 
cerned with national defense activities have been engaged in greatly 
expanded procurement programs. In view of the continuing need 
for maintaining these defense efforts on a large scale for the indefinite 
future, such expanded programs will continue. In connection with 
such programs the Department of Defense is of the firm belief that 
H. R. 12894 is necessary in order to supplement other contract author- 
ity by providing a statutory basis for dealing with individual procure- 
ment problems which inevitably arise and which must be resolved to 
assure the uninterrupted performance of contracts and to correct 
inequities. 

Title II of the First War Powers Act, which was reactivated by 
the Congress on January 12, 1951, has been an invaluable aid to de- 
fense agencies in this regard. By Executive Order 10210 of February 
9, 1951, the President authorized the Secretary of Defense and the 
Secretaries of the military departments, under such regulations as 
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might be prescribed or approved by the Secretary of Defense, to 
exercise the authority granted by title II. In accordance with this 
authority, uniform regulations for the military departments were 
issued, These regulations closely circumscribed and limited the pow- 
ers which could e exercised under the statute. The Department of 
Defense policy was announced to be that the powers under title II 
were to be used only when other adequate authority did not exist, and 
then only when it was found that such action would facilitate the 
national defense. 

The administration of this authority has been marked by close 
adherence to its intended purposes. In this respect, I shall ‘briefly 
summarize certain of the areas in which the use of such authority 
has been made by the military departments. 

Title II of the First War Powers Act, as would be the case under 
H. R. 12894, provides authority for the amendment of contracts with- 
out consideration when, for example, an actual or threatened loss on a 
defense contract would impair the productive capacity of a con- 
tractor, in almost all cases a small-business concern whose continued 
existence is essential for the national defense. This power is only used, 
as I have indicated, when failure to use it would involve an actual or 
threatened loss which would impair the productive capacity of a con- 
tractor whose continued existence is essential for the national defense. 

For the calendar year 1957, 17 such amendments without considera- 
tion were made by the military departments in the amount of 
$1,223,018. This resulted in a cumulative total of 226 such actions 
with a total value of $35,431,015 from the reactivation of this authority 
in 1951 to the end of 1957. 

Similarly, such authority provides the basis for the correction of 
mistakes and ambiguities in contracts and for the formalization of in- 
formal commitments. When procurement is on a very large scale, 
there will, despite careful procedures, inevitably be some mutual mis- 
takes by the Government and contractors in making contracts and also 
some failures on both sides to formalize agreements. In the area of 
correction of mistakes, 210 such actions were authorized in calendar 
year 195 7 in the amount of $1,965,877. This resulted in a cumulative 
total since 1951 of 1,442 such actions involving $15,533,121. For 1957, 
formalization of informal commitments, when contractors were re- 
quested to proceed in advance of a formal contract because of some 
urgency in the situation, amounted to 197 such actions with a value of 
$1,589,252, for a cumulative total of 881 such actions with a value of 
$9,179,597 since 1951. 

In addition to the above specific areas, such authority is equally im- 
portant, if not more important, in meeting peculiar situations which 
will from time to time arise in a large and complex defense program 
for which other statutory authority has proved inadequate. Extension 
of time of performance and waiver of liquidated damages where found 
to be fully justified can be accomplished under the legislation. In- 
dividual problems can be handled expeditiously. This is of general 
value to procurement programs, because of the assurance this power 
gives to contractors that, if unexpected difficulties arise, they can and 
will be promptly handled. 

Title II has been a basis for making advance payments under 
contracts and has also been used for particular contract clauses, such 
as an indemnity provision for risks which otherwise cannot be covered 
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by commercial insurance policies because such insurance is not avail- 
able due to the magnitude or peculiar nature of the risk involved. 
With regard to the latter matter, such clauses have been used in con- 
nection with the catastrophic results associated with nuclear reactor 
and missile programs of the Department of Defense. Because of the 
unusual hazards and the risk of possible nuclear reactors and high- 
explosive fuels, contractors are subjected to the possibility of damage 
claims far exceeding available insurance coverage. We already have, 
as the members of the committee probably know, power under another 
statute to give this indemnification in extrahazardous situations if such 
situations arise in research and development stages, but we do not have 
the power in production contracts or in other contracts outside the 
field of research and development. 

This present proposal, H. R. 11639, would carry forward that power 
into production contracts; many of our former research and develop- 
ment contracts involving extrahazardous risks are now in the pro- 
duction phase. 

Mr. Forrester. May I interrupt? 

Mr. Decuert. Yes, sir. 

Mr. Forrester. Counsel has a question. 

Mr. Decuert. May I finish my thought? There are contracts out- 
side of production which carry extrahazardous risks that cannot be 
covered by insurance as to which we will need this eee type of 
authority. If I may read the next two sentences, I shall be glad to 
answer the question. 

Without authority to indemnify contractors, these programs would 
be seriously hamper ed. Another example of where title ‘TI author ity 
was important in the area of indemnification was in connection with 
the airlift by commercial planes of troops and supplies to Korea in 
the early days of the hostilities there. In the world situation today, 
the need for this type of emergency action could arise at any time. 

That finishes the thought I was developing. I shall be delighted 
now to answer a question. 

Mr. Drapsxrn. I have a question about a specific situation that has 
been brought to the attention of the subcommittee. 

Do you know the basis for the indemnification which is given in 
the Lockheed setup in Marietta, Ga. ? 

Mr. Decuerr. No; I cannot specifically answer that. There is a 
representative of the aircraft industry here who may be able to give 
us the information. Actually, the type of contract generally covered 
up to the present time has been the research and development type 
contract, and for that we have specific statutory authority. 

When the contract passed from the field of research and develop- 
ment into the field of production, we lost the authority under that 
other statute. AEC has faced this same problem. They secured in 
the last: session of Congress a special act which enables them to con- 
tinue this type of indemnification for extrahazardous risks. We did 
not obtain similar legislation. Our other bill, H. R. 11639, proposes 
that. As I have indicated, there are, however, needs ever beyond 
those that H. R. 11639 will fill, if that bill is passed. 

Mr. Woodruff, of the Aircraft Industries Association, says that par- 
ticular case at Marietta, Ga., is handled under this emergency power 
of title II, which would expire on June 30. 








DEFENSE CONTRACTS 7 


Mr. Draskin. What is indemnified there ? 

Mr. Wooprvurr. I am Charles E. Woodruff, assistant counsel for 
Lockheed Aircraft Corp., here on behalf of the AIA and Lockheed 
Aircraft Corp. 

Our Lockheed plant at Marietta, Ga., is a very large airframe manu- 
facturing plant and is so constructed that the exposure to fire and 
extended coverage hazards is too great to be fully insured. Begin- 
ning some 2 or 3 years ago, when we moved from initial phases of 
production which were under CPFF over to fixed-price contracting, 
we worked out an arrangement under which the Government, through 
the Air Force, indemnifies us or in effect acts as our insurer over and 
above the private insurance that we can obtain with respect to in- 
ventory and work in process and other personal property in the plant. 

Mr. Draskxin. Do I understand you to say the Marietta plant is 
engaged in a production enterprise completely ¢ 

Mr. Wooprurr. That is right. 

Mr. Draskrn. What I am concerned with, Mr. Dechert, is your 
statement that indemnification is primarily or totally under title IT 
for research and development. 

Mr. Decuerr. I did not make myself clear. There is another 
statute, not title II 

Mr. Draskin. Mr. Woodruff says this comes under title IT. 

Mr. Decuerr. Yes, but what I attempted to make clear was there 
is in existence now another statute, Public Law 557 of the 82d Con- 
gress, which is now codified. It is this statute which gives us specific 
authority in the field of research and development. 

What I said a minute ago is there are contracts which formerly were 
research and development which have passed out of that stage and 
for which that public law now gives us no authority. 

This case about which Mr. Woodruff is speaking would in fact be 
one that would be covered by H. R. 11639 if passed. If it is not passed, 
or in the meantime until it is passed, H. R. 12894 will cover that, but 
H. R. 12894 will also cover other types of extraordinary indemnifica- 
tion which will not be covered under H. R. 11639, such as the airlift 
to Korea by civilian airplanes. 

Mr. Drapkin. Do I understand correctly that there are no qualita- 
tive limitations in H. R. 12894 or its preceding legislation as to the 
type of indemnification ? 

Mr. Decuert. No. It is designed to meet the extraordinary emer- 
gency that will arise and which canuot be otherwise dealt with. This 
matter may arise when Congress is not in session as did the Korean 
airlift by civilian airplanes, 

Mr. Draskin. What are the standards used to determine whether 
you should give that indemnification ¢ 

Mr. Decuert. I am going to ask one of the gentlemen connected 
with the services who have actually dealt with these specific contracts 
to answer that question. 

Mr. Meritt H. Steger, Deputy General Counsel of the Department 
of the Navy, who has specific activities in this field, is best able to 
answer that question, I think. I will ask Mr. Steger to answer it, if 
I may. . 

Mr. Forrester. The Chair at this time knows nothing about the 
questions or problems that might be affecting the Lockheed plant at 
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Marietta, Ga. Maybe I should not confess that because I am a Rep- 
resentative from Georgia, but I am just wondering if the question or 
the problem is known to any of the other members of the subcommittee 
and if not, maybe we had better develop that at some other time. 

Mr. Decnert. The Air Force is represented here by counsel for the 
Air Force Contract Adjustment Board, Mr. Robert Nunn. He may 
be able to give more details about this or we shall be glad to come back 
at another time to deal with that specific matter. 

Mr, Forrester. As I understand it from your statement up to now, 
the very purpose of this bill which you are testifying on is to cover 
all of these situations, is it not? 

Mr. Decuertr. Yes. Among other things it is to cover the situations 
where there is an essential act to be performed under contract and 
where commercial insurance is not available to cover the extraordinary 
and extrahazardous type of thing involved. The construction of the 
nuclear submarines now under production contracts in one example. 
The Korean airlift is another. There may be ynder consideration 
all kinds of nuclear items affecting activities of the Department of 
Defense. 

Mr. Srecer. I will summarize briefly the various authorities under 
which we are authorized to indemnify contractors. We have, of course, 
for a number of years indemnified contractors under so-called inherent 
regal authority but there are certain limitations with respect to the 
inherent authority that we have under general law. As Mr. Dechert 
pointed out, Public Law 557 of the 82d Congress, which was codified 
in title 10, United States Code, section 2354, authorized us to indem- 
nify contractors with respect to research or development or both, but 
one of the restrictions in that act is that we can only indemnify for 
unusually hazardous risks. 

You see there is quite a limitation there with respect to our authority 
with respect to production contracts. For example, in the nuclear- 
powered submarines, those contracts are made by the Bureau of Ships 
and those contracts are now beyond the research and development 
stage. Therefore, we must have other authority to indemnify con- 
tractors with respect to that type of contract. For example, the 
Bureau of Ships has placed some 11 contracts for the construction 
of nuclear-powered submarines. Nine of these contracts are with the 
electric boat division of the General Dynamics Corp. One was with 
Ingalls Corp., and one was with Newport News Shipbuilding & Dry 
Dock Co. Each of these contractors insisted on indemnification, and 
I think they were entitled to insist on indemnification. Except for 
the first few contracts in this program, we have used title II for all 
other such contracts for the design, construction of the submarines, 
for the core replacement, repair, alteration of the submarines, con- 
version, berthing, and postdelivery trials, and support of these sub- 
marines. Many contracts have been involved. 

We have also been called upon by the Atomic Energy Commission 
with respect to the procurement of a number of cores to indemnify the 
Atomic Energy Commission under title II of the First War Powers 
Act and the Atomic Energy Commission in turn indemnified the 
contractors producing the cores. 

With respect to HL R. 11639 that Mr. Dechert has called to your 
attention, that bill was introduced in this session of Congress by 
Mr. Vinson. We desire enactment of that bill, but again, as has 
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been pointed out, that bill would also limit us to indemnify con- 
tractors only for unusually hazardous risks. We would not then 
be able to indemnify under that bill, even if it is enacted, our con- 
tractors in connection with the nuclear submarine programs of the 


Navy. 

bide we have used title IT in the Navy Department—and I am 
sure this is true in the other departments—in a number of contracts 
based on the requests of the contractors. 

You asked the question as to what criteria we apply. First, we do 
not just offer indemnification to contractors without request, but, in 
these programs which I have outlined, in my opinion I think that the 
contractors are entitled to indemnification. No one knows whether 
there might be an atomic or nuclear incident in connection with one 
of these contracts or subcontracts, and if there were such an incident 
and the contractor had not been able to obtain insurance, then the con- 
tractor would have no protection. In the Bureau of Ships—Admiral 
Mumma will enlarge on this—I believe it is their opinion in the Bureau 
of Ships that the present construction of nuclear powered submarines 
is not considered unusually hazardous, yet if there should be such a 
nuclear accident, we could have or the contractor could have a claim 
possibly larger than that involved in the Texas City disaster. 

So in my opinion contractors now are justified in requesting and ob- 
taining indemnification in some of these fields. I think Congress has 
certainly recognized that by enacting title 10 United States Code, 
section 2354, enacting the Price-Anderson bill for the Atomic Energy 
Commission and having introduced 11639. 

Mr. Drapxrn. Is the Price-Anderson Act the act of last year? 

Mr. Srecer. Yes, sir. 

Mr. Draskin. Does that cover all reactors or only those under con- 
tracts of the Atomic Energy Commission ? 

Mr. Srecer. The Atomic Energy Commission, in my opinion, is en- 
titled under that act to indemnify its licensees and also its contractors 
within the coverage of that act. But they would not extend that or be 
able to extend that to our contracts. That is, if we make a contract 
separately, we could not invoke the Price-Anderson Act, which is 
solely for the Atomic Energy Commission. 

Mr. Drapxin. Do you in fact make contracts for reactors in the 
Navy Department ? 

Mr. Strecer. I would ask Admiral Mumma to answer that. 

Admiral Mumma. Was the question, has this been invoked ? 

Mr. Draskin. Does the Navy make separate contracts, that is, 
Navy contracts, for reactors and other types of fissionable or fusion- 
able materials? 

Admiral Mumma. Yes. 

Mr. Drasxin. Directly? 

Admiral Mumma. Yes, we do, is the answer to that question. 

Mr. Decuert. The gentleman who just spoke was Admiral Mumma, 
Chief of the Bureau of Ships of the United States Navy. 

May I supplement Mr. Steger’s statement for a minute in answer to 
counsel’s question ? 

There are joint regulations issued by the Department of Defense 
dealing with the manner of exercise of this power. These include re- 
quirements that complete data shall be maintained by each military 
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department as to the contracts and amendments or modifications made 
pursuant to these regulations; that monthly reports shall be sub- 

mitted, including among other things a detailed summary of cases 
with reasons for use of this author ity. in each case, as well as informa- 
tion as to the officers to whom authority has been delegated pursuant 
to section 8 of these regulations; and to be included also are copies 
of detailed instructions or directives issued by the military depart- 
ments. Then in section 8 is a provision that the authority to approve 

the entering into of contracts or amendments or modific: ations of con- 
tracts under title IT of the First War Pow ers Act will not be delegated 
below the level of the head of a procuring activity as defined in a 
certain paragraph of the Armed Services Proc urement Regulation. 

Perhaps I have made a mistake in not clarifying wh: at we mean 
by this indemnification, and in assuming that all those who are here 
and who might read this testimony would be lawyers and would 
understand. By way of example I should say that the general counsel 
of one of the largest and most highly regarded corporations in the 
country, a corpor ation of the East which is heav ily involved in defense 
work of both open and secret nature, much of which is looking toward 
the far future, came to me and said that he would greatly hesitate as 
a matter of law to recommend to the board of directors of his company 
that they go on into the production stage in some of these fields where 
they have had indemnification in the research and development period 
unless they can receive indemnification, because of the risk of enor- 
mous damage suits if anything should go wrong. 

As the members of the committee know, it is not only the risk of 
final judgment going against you which is serious; it is also the risk 
of being subj ected to huge damage suits in which after some years of 
litigation it 1s possible that there will be final judgment against you. 
These gentlemen who came to us foresaw that if a missile should go 
wrong or if a satellite should go wrong, even though this was under 
the control of the United States Government when it was started in its 
course, if some of the construction work had been by a private cor 
poration, a suit might well be brought against that cor poration if 
because of some extraordinar Vy ac cident the object hit a great city and 
did a billion dollars’ worth of damage. The gentleman who came to 
me said that this damage might be so great as to wipe out all the assets 
of the SP one of the biggest whose stock is traded on the floor 
of the New York Stock Exe shange : and that they were in a very great 
state of concern over this risk. 

The indemnification provision is provided because of the very 
great interest of the United States in getting this work done. The 
United States will carry the risk beyond the amount that can be 
covered by available insurance, the insurance availability being de- 
termined in accordance with regulations. 

Of course, the fact that this is not extremely likely to happen is 
something which does not give complete comfort to the directors or 
the legal officers of these private companies because if the accident 
that is not likely to happen does in fact happen it may have such ex- 
traordinary consequences attached to it. The mere bringing of such 
suits where there is no insurance coverage against an ultimate judg- 
ment and no indemnification against an ‘ultimate judgment may seri- 
ously affect the stockholders of that company, even if they fin: ally win 
their lawsuit. This is the reason for the great concern in this field. 
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Mr. Draskrn. In title IT and in the present bill there is no specific 
mention of the indemnity authority. 

Mr. Drecuert. That is correct. 

Mr. Draskrn. On what part of that do you hang your legal au- 
thority to grant indemnity provisions and has that ever been brought 
to litigation or issue ? 

Mr. Decuerr. The portion on which we act is the general provision 
authorizing the entering into contracts without regard to other pro- 
visions of law whenever such action would facilitate the national 
defense. 

To answer the second part of your question, there has been no liti- 
gation on this subject. 

The reports indicating that this has been done have been made pub- 
lic for some time and there has never been any criticism or objection 
to this practice so far as I know and there has been no litigation con- 
cerning it. 

If I may finish this statement, with only two pages to go, we will 
pick up from there. 

Mr. Forrester. Proceed. 

Mr. Decuert. Many of the above-described title II actions are ac- 
complished by overseas commands with foreign contractors and goy- 
ernments. Such authority is important in maintaining the prestige 
of the United States and in preserving amicable relations ; with friendly 
countries. 

In the foregoing I have attempted to set forth in admittedly brief 
detail an outline of the type of actions which have been accomplished 
under title II of the First War Powers Act and which would continue 
to be accomplished if the Congress should enact H. R. 12894. I shall 
now tell you what would not and could not be done under this au- 
thority. 

The proposed legislation includes certain restrictions which are al- 
ready contained in title II of the First War Powers Act. Specif- 
ically, it would not authorize contracts which are in violation of ex- 
isting law relating to limitation of profits. It also would not author- 
ize the cost- plus-a-percentage-of-cost system of contracting which is 
already prohibited by section 2306 of title 10. 

Furthermore, there are inc orporated into the proposed legislation 
certain additional restrictions, which it is believed follow the intent 
of those commitments made by the Department of Defense last year 
to the Congress in connection with the extension of title II of the First 
War Powers Act through June 30,1958. These are the items referred 
to by me earlier as having been set forth in the letter written to the 
Senate committee followi ing our conferences with Senators O’Mahoney 
and Hruska. In addition to eliminating reference in the legislation to 
progress payments, H. R. 12894 provides that it shall not be con- 
strued to constitute authorization for: 

(1) the negotiation of purchases of or contracts for property 
or services required by law to be procured by formal advertising ; 

(2) the waiver of any bid, payment, performance or other 
bond required by law; 

(3) the amendment of a contract negotiated under section 2304 
(a) (15), title 10, United States Code or under section 302 (c) 
(13) of the Federal Property and Administrative Services Act 
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of 1949, to increase the contract price to an amount higher than 
the lowest rejected bid of a responsible bidder; or 

_ (4) the formalization of an informal commitment, unless it 
is found that at the time the commitment was made it was im- 
practicable to use normal procurement procedures. 

I should add that we explained to the Senator last year when 
discussing this that we were not doing these things, but we never- 
theless made the commitment that we would not do these, because 
these were the actions the Senators said should not be taken. 

H. R. 12894 also incorporates provisions similar to those now con- 
tained in title Il, First War Powers Act, regarding the making of 
actions taken under this authority a matter of public record and the 
inspection of contractor and subcontractor records by the Comptroller 
General. However, the latter provision has been modified to conform 
with a similar provision now contained in section 2313 (b) of title 10 
and section 304 (c) of the Federal Property and Administrative Serv- 
ices Act of 1949, as amended. 

I wish to reiterate that the Department of Defense and other agen- 
cies of the Government which would utilize this authority are fully 
aware of its extraordinary nature. In recognition of this, the exer- 
cise of title II authority has purposely been restricted in each of the 
military departments. At the same time the act has provided the 
elasticity necessary in a tremendous procurement program. Similar 
restrictions will be applied under the proposed legislation if enacted 
by the Congress. 

In summation the Department of Defense believes that the provi- 
sions of H. R. 12894 wilt be of important assistance to the authorized 
departments and agencies of the Government in the prosecution of 
national defense programs. With the safeguards which have been 
incorporated into the legislation, there appears to be no need for the 
year-to-year extension of such authority by the Congress. Accord- 
ingly, the Department of Defense urges that it be enacted on a per- 
manent basis for utilization during the present national emergency, 
and during any future national emergency declared by the President 
or the Congress. a 

I have with me today representatives of the military departments 
who, if you desire, are ee to explain to you in greater detail 
their present use of title II, First War Powers Act, and their con- 
tinuing need for similar authority as embodied in H. R. 12894. 

Mr. Steger has a brief statement to make to supplement what I have 
said and then perhaps you will want to ask us questions, or perhaps 
we can first call briefly on the other three gentlemen who have some- 
thing to say specifically. 

Mr. Forrester. I understand the gentleman wants to supplement 
your statement before questions. 


Mr. Decnert. Yes. _ 
Mr. Srecer. The question was asked as to any particular language 


in title II of the First War Powers Act which would authorize us to 
indemnify contractors. As Mr. Dechert pointed out, we feel that 
under the broad language of the act we have this authority among 
many other authorities which have been enumerated in Mr. Dechert’s 
statement. Particularly in each of the statements of the services since 
1950 we have stressed the importance of indemnification to our con- 
tractors and in your report, No. 3227, in connection with H. R. 9932 
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in December 1950, the report specifically recognized our authority 
under title II of the First War Powers Act to indemnify contractors. 

As Mr. Dechert stated, we have had in the Department of Defense 
and for the military departments joint regulations since 1951. You 
may recall that the Comptroller General immediately upon the rivi- 
talization of title II of the Frst War Powers Act in 1951 admonished 
us to place safeguards on the use of this extreme authority. We 
tendered to the General Accounting Office at that time these joint 
regulations. The General Accounting Office expressed approval of 
our regulations and they have not been changed to any material ex- 
tent since that time. 

The safeguards that we have written into our regulations and the 
criteria that we use with respect to not only making indemnifications 
to contractors but in making amendments without consideration, 
formalizing informal commitments, correcting mistakes, and so forth, 
“_ provided by criteria definitely spelled out in these joint regu- 
ations. 

As has been pointed out, we keep the authority to use this act and 
these powers at very high levels in the military departments. 

In connection with any action under title II of the First War Powers 
Act, including that of indemnification, a finding or determination is 
made that the particular action will facilitate the national defense. 
pons finding is made in each usage of title II of the First War Powers 

ct. 

In the report last year in connection with H. R. 7536, which ex- 
tended title II for 1 year, in your House Report 544 there was set 
forth a letter from the Comptroller General. The Comptroller Gen- 
eral stated that in the light of the administration of title II of the 
Frst War Powers Act by the military departments, he would not 
object to the continuation of the act for another year. 

In conclusion, there is only one other factor that I would like to 
point out. That is that the usage of these powers by the military 
departments has in my opinion materially aided small business. For 
example, in the Navy since 1951 amendments without consideration 
have been authorized by the Navy Contract Adjustment Board, of 
which Captain Fagan, who is here today, is Chairman. The Navy 
Board has authorized 37 amendments without consideration during 
that period of time, since 1951, and 28 of those amendments have been 
made in contracts held by small business concerns. That is all I have. 

Mr. Decuert. Mr. Chairman, would you like us to call briefly on 
the other three gentlemen who are going to say something and then 
have you ask questions of any of us who may seem to be the most 
proper target of questioning or would you like to ask questions now 
before calling on the other three? 

Mr. Forrester. It might be well to let me see if some of the gentle- 
men have questions that they would like to ask at this time. The 
gentleman from Indiana, Mr. Nimtz. 

Mr. Nrmvz. I believe I can say for my colleagues in the full com- 
mittee that we, too, desire permanent legislation and we would concur 
with the other body that if we can put something permanent on the 
statute books we should like to do that because recently, after con- 
sidering for a year the war risk insurance provisions, we got through 
the full committee a bill which is now on the House floor concerning 


28622—58——2 








14 DEFENSE CONTRACTS 


permanent legislation on war risk insurance. That does not have to 
come up every year. I know the full committee has asked this sub- 
committee on occasion why we have to do these things ever year. 
We share the desire to have permanent legislation. ; 

I am wondering if you could give us an example, as you mention 
on page 3 of your statement, in regard to correction of mistakes or 
formalization of informal commitments. Can you give the subcom- 
mittee some specific information, more concrete information, as to 
exactly what happens? 

Mr. Decuertr. Probably Captain Fagan would be the best man to 
answer that. Before he does, I can say that on the second point, 
the formalization of a commitment made without a formal contract 
having been first signed is an extremely limited type of action. As 
he been indicated in my statement under item 4 on page 5, we have 
expressly said that this will only be done hereafter when the time 
was so short or the circumstances so complicated that it was imprac- 
ticable to use the normal procurement procedures. 

It might be an overseas commander who simply had to have some- 
thing that day or to have action started so he could have a product 
within a week. It is an extraordinary type of act. An amendment 
without consideration, which was the other type about which you 
asked, Captain Fagan can describe more authoritatively than I. 


STATEMENT OF CAPT. EDWARD M. FAGAN, CHAIRMAN, NAVY CON- 
TRACT ADJUSTMENT BOARD, AND ASSISTANT CHIEF OF NAVAL 
MATERIAL (PROCUREMENT) 


Captain Fagan. I am Capt. Edward M. Fagan, Chairman of the 
Navy Contract Adjustment Board and Assistant Chief of Naval 
Material for Procurement. 

I have several briefs of examples of the use in the Navy of title IT. 
The first I will read is the application of mutual mistake made under 
title II: 

Temeo Aircraft Corp., $85,742 was involved. The date of the action 
was July 30, 1956. The nature of the mistake was failure to express 
agreement. The contract was for maintenance and overhaul of 40 
R7V-1 aircraft for a target price of $832,437. This price did not in- 
clude the cost of fuel and oil which would be consumed in testing 
the aircraft, and both the Government and contractor’s representatives 
understood that either the Government would furnish such fuel 
oil or the price would be increased therefor. The contract as written, 
however, placed that obligation upon the contractor, and it was 
executed without recognition of the error. The Board authorized an 
amendment to the contract correcting the error and increasing the 
target price therefor. 

Another example is the Reflectone Corp. of Stamford, Conn. It 
was a small business. There was a mutual mistake which resulted 
in contract cancellation, The date was November 6, 1957. The con- 
tract was for telephone equipment requiring an automatic switching 
device. The contractor interpreted this as a switch set by internal 
adjustment and the Bureau interpreted it as a switch set by a manual 
knob. Both interpretations were possible under the terms of the 
contract. The Bureau’s intsrpretation would result in a loss of over 
$50,000 on the part of the contractor. Using the Navy’s residual 
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authority delegated in this instance to the Board, the case was decided 
as justifying contract cancellation and both parties were discharged 
from liability by action of the Board. 

I have other examples of different applications of the powers given 
tous. Would you be interested in hearing examples of formalization 
of informal commitments ¢ 

Mr. Nrmtz. Yes, I would like to hear several on formalization of 
informal commitments. 

Captain Facan. This is a formalization case that is several years 
= oot Socony Mobil Oil Co. of New York. The amount involved 

yas $329,937. ‘The date was April 16, 1956. In order to meet an 
emergency requirement overseas, the contractor was requested and did 
furnish 1,938,995 gallons of aviation fuel. No price was then nego- 
tiated because of the lack of stor: ge space and the need for working 
out expedients therefor as deliveries were made. The Board author- 
ized ASPPA, now the Military Petroleum Supply Agency, to enter 
into an agreement after deliveries were made. This was a correction 
after the fact. 

I do not at the moment have any other examples of formalization of 
mutual mistakes. I understand other agencies have examples that 
occurred in the Hungarian crisis a couple Sof years ago. 

Mr. Nrrz. Could the witness give us an example of where they have 
not been granted relief ? 

Captain Facan. I have some statistics from September 7, 1957, to 
March 30, 1958, limited to the ere, ff ag of Navy under the heading 
“Formalization of Commitments.” The Nav y received 47 to a total 
of $1,682,989 ; denied 1 to a total amount of $29,216; withdrawn or 
returned 5 totaling $72,192; pending at the end of the quarter were 15 
totaling $1,947,000; approved amount claimed in a total of 40 cases 
to a total of $224,329. 

This does not give you specific cases but those are statistics. I have 
no specific reference on those turned down. The turndown could come 
at the level before it comes to the Board. 

Mr. Drapxin. Are these only those that have been received by the 
Board or by the Navy asa whole? 

Captain Fagan. These are Navy as a whole; less than $50,000 level 
approved in the bureaus and more than $50,000 approved at the Board 
level. 

Mr. Drasxtin. You received 47 from September 7, 1957, to March 
30, 1958, and granted 40? 

Captain Fagan. Yes. At the end of the quarter there were a num- 
ber pending, a great percentage. I have the statistics from 1951 of the 
Navy which ‘might be of interest to you. 

Mr. Draskrn. There are procurement procedures which a Navy 
contracting officer is supposed to follow ? 

Captain Fagan. Yes, sir. 

Mr. Drapxry. If a military contracting officer does not follow them 
and makes an oral commitment, should a contractor be able to rely 
on this fellow? Is this a way to dodge the regulations? 

Mr. Decuerr. I think the small number involved, 40 in a year, 
shows this has been done very seldom. We must use this power very 
sparingly, and because it must be used very sparingly I think the Navy 

contracting officers know they must be very careful before they ask a 
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contractor to do something without a formal contract. Captain Fagan 
mentioned the situation at Camp Kilmer. This had to do with the 
Hungarian refugee situation and the opening of the camp to accom- 
modate those refugees. The person in charge felt it had to be done 
with such urgency he could not go through the regular contracting 
procedures. He called people and said to do this and do that, and the 
Government stood behind him and made good by entering into formal 
contracts. The person who did it was acting under a Presidential di- 
rective in the emergency. 

We think that the fact this has been done so seldom indicates that 
the people in the services are using this power with care. It is true 
that when it has been used the Navy Board usually backs them up. 

Mr. Draskin. Can you furnish us with servicewide statistics? 

Mr. Decuart. On this one particular feature of formalization of in- 
formal commitments? 

Mr. Drapxin. And utilization of the powers in general. 

Mr. Decuert. Yes, we shall be glad to do that. 

Mr. Nrurz. To get the record straight, I believe I understood the 
mistake provision does not include provision for paying contractors 
for mistakes engineeringwise such as increasing tensile strength or 
quality—things like that ? 

Mr. Decuert. That is right. 

Mr. Nimtz. It would prohibit that ? 

Mr. Decuert. Only mutual mistakes are covered by this power. 

Mr. Smiru. Where does it say that? It does not say that in the 
language of the bill. 

Mr. Decuert. The regulations say under title IT under Correction 
of Mistakes, the following: 

Effecting amendments of contracts with the least possible delay to correct 
mutual mistakes and ambiguities will facilitate the national defense by ex- 
pediting the procurement program and by giving contractors proper assurance 
that such mistakes and ambiguities, unavoidable in an expanded defense pro- 
gram, will be corrected expeditiously and fairly. As used herein the term “mu- 
tual mistakes” shall include: 

(a) A mistake which consists of the failure to express in a written contract 
the agreement as both parties understood it ; 

(b) A mistake on the part of the contractor which is so obvious that it was 
or should have been apparent to the contracting officer ; and 

(c) A mutual mistake as to a material fact. 

Mr. Nimrz. Suppose a contractor has followed the specification 
exactly and yet something went wrong with the specification and the 
thing does not work? For example, right now I am involved in a 
protest by a constituent of mine with the Navy on a crane. My con- 
stituent says the thing will fall over, that the cube is not correct, and 
the Navy says: 

We disagree. It is an Air Force specification, this has been built before for the 
Air Force, and it will not fall over. If it does, it will be the contractor’s fault. 

Suppose the contractor fills the specification exactly and yet it does 
not work, a mistake has been made. 

Mr. Decuert. This comes, possibly, under the heading relating to 
amendments of contracts without consideration. I would like to an- 
swer that in two ways. First, these joint regulations say: 

Where an actual or threatened loss on a defense contract, however caused, will 


impair the productive ability of a contractor whose continued operation as a 
source of supply is found to be essential to the national defense, the contract will 
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generally be equitably adjusted to the extent necessary to avoid such impairment 
of the contractor's productive ability. 

This, therefore, as you say, is available only where the contractor is 
one whose continued operation as a source of supply is found to be 
essential to the national defense. It is not available for use across the 
board. 

Such a person is generally a relatively small contractor, because 
otherwise he is not in a situation where he will go out of business if he 
does not get this, I remember that I, in general legal practice during 
World War ITI, had a situation of a small machine-tool plant in south- 
ern New Jersey which had devoted almost its entire capacity to the 
making of machine tools which were destined through the United 
States Government to Russia. As the war came to an end there was 
an extraordinary drag on securing the Russian approval of the work 
done, with the result that the plant found itself completely bottle- 
necked with the material awaiting inspection it could not move for- 
ward because it could not secure the approval. It became such an 
extraordinary situation that it was going to force the plant to the wall. 
I remember that we paid many visits to Washington and were able 
finally to obtain a ruling that this was a plant whose continuing exist- 
ence was important to the war effort and that if it did not have an 
adjustment to cover this extraordinary period of enforced delay the 
concern would go out of business. 

Mr. Nrmrz. Thank you. 

Mr. Forrester. The gentleman from North Carolina, Mr. Whitener. 

Mr. Wuirener. Mr. Dechert, this pena act is only applied 
during periods of national emergency ¢ 

Mr. Decuert. That is right. 

Mr. Wuirener. So if we ever came out of the national emergency, 
according to your testimony we would not be able to get contractors 
to handle these projects? 

Mr. Decuert. The powers would remain in abeyance unti] another 
national emergency was declared. 

Mr. Wuirener. You said it would be doubtful you could get con- 
tractors to go forward with contracts important to the national de- 
fense. 

Mr. Decuert. It is for this reason we have asked for H. R. 11639, 
which is permanent legislation not limited to the national emergency. 
If the national emergency not existing were declared at an end we 
might come here with a proposal that some of the matters covered in 
H. R. 12894 also be embodied in permanent legislation, but for the 
moment it is our feeling we can carry on this way. 

Mr. Wuirener. And the bill you refer to is the bill introduced by 
Mr. Vinson? 

Mr. Decuert. Yes, sir. 

Mr. Forrester. The gentleman from California. 

Mr. Smitrn. There is one thing that bothers me. I would like a 
list of the 210 correction of mistake cases in 1957. We talk about in- 
surance and the nuclear program and the missile program and then go 
back to mistakes. The case cited where the cost of gasoline and oil 
was not included in a contract for the modification of aircraft might 
work to the detriment of some other company that submitted a bid in- 
cluding the cost of gasoline and oil. It seems the plant that was do- 
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ing the modification work would know they would have to test the 
aircraft. If somebody gave a bid that was more but that included 
the cost of gasoline and oil for testing the aircraft, and the contract 
was awarded to the low bidder who did not include that cost, then you 
called it a mistake and increased the amount to cover the cost of gaso- 
line and oil, you might cut somebody else out of getting that business. 
It does not seem to be a matter of national emergency but carelessness 
on the part of both the service and the plant. i ying it down to just 
the emergency thing, I think it is excellent, but rf we are just doing 
it to get people off the hook, I would like to know it. I would like 
to know just what type the 210 cases were, whether they had anything 
to do with nuclear programs or missiles or what. Is that information 
available? 

Mr. Decuert. May I answer in part and then call on Captain Fagan 
to answer another part of it? 

On the question of whether the amendment without consideration 
might hurt another man who would have been awarded a contract if 
the final price had been the initial price, this risk i is eliminated by the 
provision to which I have referred on page 5 of my statement under 
subdivision (3). In our letter to the Senate committee last year and 
in the prohibitions contained in this bill it said that no amendment 
without consideration under any circumstances shall carry the con- 
tract price to an amount higher than the lowest rejected bid of a re- 
sponsible bidder. Therefore, that the other man is not hurt by a 
possibility that a man might receive a contract on a lower bid and then 
come in Jater saying: “I did not understand this. Please raise my 
price.” 

Now I think the captain can speak specifically to the aviation matter 
which was cational. 

Captain Facan. Not as specifically as I would like at the moment. 
In order to analyze whether we did jeopardize other competitors, I 
would have to know how the contract was arrived at and how many 
competitors there were. I think your apprehension is a real one. I 
have often thought of this, sitting on the Board. The very small 
number of mutual mistake corrections compared with the great num- 
ber of competitive awards we do make I think would tend to put it 
at less than one-hundredth of 1 percent. I would say this is an allow- 
able administrative error, and this is the only way we have of cor- 
recting administrative errors on the part of both parties. 

Mr. Smirx. When it comes to interpreting down to the fourth level, 
I know a specific instance where, with private capital, an item was 
developed that was put out to bid. Somebody got the contract that 
could not possibly deliver the item for the money bid. If this fellow 
comes back and says, “I have made a mistake,” and you agree with 
him and raise his price to the price of the other bidder—and in this 

case there was only one other bidder—the other bidder would have 
lost that business. 

Captain Facan. May I point out this has to be a mutual mistake. 

Mr. Smiru. According to the regulations, but it does not say that in 
the bill. 

Mr. Srecer. I would like to read two short sentences from these 
regulations. I am reading from the joint regulations of the military 
departments under title II of the First War Powers Act: 
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The authority granted by the Act and the Executive order as described herein 
is an extraordinary one and its exercise must be carefully administered. Care- 
lessness and laxity on the part of contractors should not be encouraged by the 
practice of granting relief to such contractors even though denial of relief in a 
particular case may result in some lack of cooperation of the part of a contractor. 

In further answer to your specific question, the Comptroller Gen- 
eral also corrects mistakes, mutual mistakes, that is, where the parties 
have failed to express their agreement in a contract, and the other 
type of mistake which is referred to in our regulations is where the 
mistake on the part of the contractor is so obvious that it was or 
should have been apparent to the contracting officer. 

In using this authority under title IT, in my opinion, in the mistake 
field, we are doing no more than the Comptroller General would do 
in instances of formal advertising where the Comptroller General 
will, where the circumstances justify the correction of a mistake, the 
Comptroller General will correct the mistake. 

Mr. Smiru. No further questions. 

Mr. Forrester. The gentleman from Kentucky. 

Mr. Rogston. No questions. 

Mr. Forrester. As I understand, this legislation, which was passed 
last year, will expire under its terms on June 30, 1958 ? 

Mr. Decuert. That is correct. 

Mr. Forrester. Then it is necessary, if action is to be taken on this 
pending legislation, that it be done with dispatch ? 

Mr. Decuert. It must be done with dispatch because there will be 
a gap, no doubt, between the time when the statute expires and this 
legislation can go through the two Houses of Congress and be signed. 
We hope that gap will be as brief as possible. 

Mr. Forrester. I was just trying to ascertain whether this legis- 
lation had been before us for some time or whether it has just quite 
recently been initiated ? 

Mr. Decuert. This legislation we started working on immediately 
after the conference with Sneator O’Mahoney and Senator Hruska 
in the closing days of the session last August. It has gone through the 
process of a large number of conferences in the Department of De- 
fense between the gentlemen who are here today and various others 
in the three military departments and in the Office of the Secretary 
of Defense. It next went through the same process in connection 
with other interested agencies, and it then went through the process 
of clearing through the Bureau of the Budget, who secured reports 
from the other departments of Government. It was they who proposed 
it should not be permanent legislation but should be limited to 
periods of national emergency, which we accepted as a legitimate 
change. It was the attempt to strip this proposal down to its really 
necessary features that prevented our sending it to the Congress sooner. 
We had, in fact, hoped to send it to the Congress sooner, but when 
you have to take so many people into consideration and respect their 
judgment and persuade them that some of the things they may sug- 
gest are not really necessary, the whole process takes time. That is 
our explanation of why we are coming on a rather-short-time schedule 
now. 

Mr. Forrester. I suppose the gentleman also realizes it also has 
us in a bad situation because, as I understand, it only arrived before 
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this committee—not the subcommittee but the full committee—during 
the first week of June. 

Mr. Decuert. That is right; and therefore we have not come for- 
ward with a meyers that you attempt to deal with this before June 30. 
We ask that it be dealt with as expeditiously as possible. We would 
not be seriously hurt, as far as I know, by a short gap, because actions 
of the type here involved can usually be delayed if they come up on 
the 2d or 3d of July. 

Mr. Forrester. Of course if they arrive on the 2d or 3d of July 
they would not be an emergency. 

_ Mr. Decnerr, No; I was only using those dates as an example, but 
it might be the 10th or 12th of July when a new matter might arise. 

Mr. Forrester. It so happens this is my first acquaintance with 
this legislation. As the gentleman knows, I am new on this sub- 
committee. Let me ask the gentleman this question : 

Tell us just what this H. R. 12894 empowers you to do that title IT 
. — First War Powers Act does not and has not empowered you 

o do? 

Mr. Decuert. Nothing. This does not authorize anything title IT 
does not authorize, but it strictly limits the things heretofore author- 
ized by title II to the specific fields we have mentioned, which are the 
fields in which title II seemed most necessary to these gentlemen who 
have had dealings with such matters. 

Mr. Forrester. In the first paragraph on the first page of your 
statement, can we construe the last sentence, where you say— 
the legislation would contain certain additional restrictions on its use which 
are not now contained in title II of the First War Powers Act— 
to mean that there is nothing new in these proposals that have not 
heretofore been in title II of the First War Powers Act, but there are 
some additional restrictions on the powers which were not included 
theretofore ? 

Mr. Decuert. That is right; and it is a fact that those restrictions, 
as I said a while ago, were the same which were contained in our in- 
formal agreement in the letter written in August 1957 to the Senate 
committee, which are tabulated on page 5 of my statement. 

Mr. Forrester. Let me ask you this question: Suppose this legis- 
lation did not get out before the expiration of title II of the First War 
Powers Act, and suppose you did have a case arising out of some 
contract of substance and there was an untold amount of damage, 
do you tell me now that without the passage of this legislation the 
Government would be unable to do anything in instances of that kind ? 

Mr. Decuerr. No, sir. I think I did not make myself clear on one 

oint. This deals with the power to enter into the original contract. 

at us suppose this is the X Electric Co. When we make the contract 
with X Electric Co., the question is whether we can put into that con- 
tract such an indemnification provision? Therefore the only effect 
of a gap between June 30, 1958, and the subsequent date of enactment 
of this legislation would be that during that period we could not put 
such a provision in the contract. It might mean that X Electric Co. 
would say they would not enter into the contract until we received 
that power. 
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Mr. Forrester. Let us go to page 3 of your statement where you 
say : 

Title II has been a basis for making advance payments under contracts 
and has been used for particular contract clauses, such as an indemnity 
provision for otherwise noninsurable risks. With regard to the latter, such 
clauses have been used in connection with the nuclear-reactor and missile pro- 
grams of the Department of Defense. Because of the unusual hazards associated 
with nuclear reactors and high explosive fuels, contractors are subjected to the 
possibility of damage claims far exceeding available insurance coverage. With- 
out authority to indemnify contractors, these programs would be seriously 
hampered. 

Mr. Decuert. That means that in the contracts that we have made 
in these specific fields, we have put already in the contract this in- 
demnification provision at the time of signing such contracts. 

Mr. Forrester. Exactly, but if this First War Powers Act expires 
June 30 and you make a contract July 1 you would not have the 
power to incorporate these provisions ? 

Mr. Decuert. That is right. We would then perhaps have to wait 
until this statute is passed before the contractor would be willing to 
enter into a such a contract. 

Mr. Forrester. Then you would be in a horrible situation because 
of the fact criticisms could be made, that I can readily appreciate, to 
the effect you could completely wipe them out. 

Mr. Decuert. That is right. 

Mr. Forrester. I believe you brought out as an example the Texas 
City disaster. I happen to be pretty well acquainted with that matter 
because I happen to be the one who wrote that decision when the 
matter came before the Judiciary Committee, and as I recollect, those 
damages, if they had been paid, would have run into billions of 
dollars. So it looks like we have a very serious proposition that has 
been dumped into our lap and that should be acted on in a few days. 

Mr. Decuert. I think it is perhaps not quite as bad as that, because 
I think the contracts now in force that were made under the power 
of this act would not be affected because of the lapse, due to the fact 
they were validly authorized contracts when executed. 

Mr. Forrester. But any contracts you make one minute after the 
expiration could not contain these provisions. 

Mr. Decuert. The difficulty of the lapse of time is we would find 
we might have delays in entering into some contracts. 

Mr. Nrmtz. I believe you agree if the contracting officer entered 
into a contract on July 1 or 2 without any law at all and there was a 
mutual mistake, that situation would not be able to be remedied ? 

Mr. Decuert. I do not think any contracting officer without author- 
ity of law would enter into an indemnification contract of this kind. 
That is not a kind of thing that is done by such officers. 

Mr. Nimrz. Having been at the bottom of the totem pole in the 
service, I know it takes some time for things to get down there from 
the top. 

Mr. Decuert. The use of this extraordinary power is strictly limited 
to higher levels. This kind of power is not used at lower levels. As 
Mr. Steger brought out, the use of this power is limited to a very high 
level. 
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Mr. Srecer. For example, in the Navy Department, and I think it 
is true in the other military departments, the Secretary of the Navy, 
and only the Secretary, authorizes this indemnification provision in 
particular contracts. 

Mr. Forrester. Another thing. I happen to have been a member 
of Subcommittee No. 2 before I came on this subcommittee, and I re- 
member the tremendous amount of legislation pending before Sub- 
committee No. 2 where contractors were asking for remuneration on 
account of mutual mistakes on account of contracts which were made 
under emergency conditions. I wonder why a lot of these cases could 
not have been disposed of under these powers instead of finding their 
way to Subcommittee No. 2? 

Mr. Decnerr. I think you have hit ona very valid point here, which 
in fact works both ways. The existence of this power prevents a lot 
of these things finding their way to the Congress as private bills, as 
to which a committee of C ongress has to devote time to consider the 
rights and wrongs of a situation, whereas under this bill the rights 
and wrongs are dealt with by a board which the captain has referred 
to and on which he sits. Therefore, I think this type of legislation 
relieves the Congress. There may, of course, be some cases which the 
Board has rejected but which subsequently appear before the Congress 
for special consideration. I suppose nothing can be done to prevent 
that, because the Board is under directions not to use this power except 
in the very limited fields we have outlined. 

Mr. Forrester. I happen to know of one particular case where a 
man named Sheppard was given a contract orally during World War 
II and told to do certain work which the Department said had to be 
done at once. He went out to perform that contract and when he got 
into the work he found out that the ground was quite different than 
had been represented to him and he lost his shirt; he lost millions of 
dollars. Then under the rules, as I recollect it, he was permitted to 
file a claim of some kind but he was under the duty of showing the 
losses that occurred on each of several items like (a), (6), (ce), and 
so forth, but it appeared that all of these things were things that 
were so intermingled that neither the contractor nor the Government 
could specify the exact damage that occurred on (a) or (6) or some 
other item. Although the damages claimed were virtually admitted. 
Failure to isolate the exact damage on each provision was used to deny 
his claim. 

I wrote that opinion also, and I said he should not be required 
to prove things that were impossible of ascertainment even by the 
Government itself and particularly when it appeared conclusively he 

had sustained large damages. Now, to my amazement, I find you 
had the power to make that correction at that particular time. 

Mr. Decuerr. I cannot, of course, explain individual cases, but 
there are instances, as you know, in which individuals would prefer 
to make their requests directly to Congress rather than go to a board 
of this kind. 

Mr. Forrester. He went before the Board, and the Board did not 
say he did not lose money, the Board did not say that the contract 
was not actually different from what he understood, but the Board 
said, “You have made the mistake of not being able to pinpoint it and 
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show the damage.” Then it appeared the Government could not pin- 
point it either. 

Mr. Decuert. I cannot answer the specific matter except to say 
that it may be that in the administration of the matter the Board 
was tougher than it should have been. 

Mr. Forrester. That broke Sheppard. 

It is now 7 minutes of 12 o’clock. 

Mr. Decuerr. Let me ask the other witnesses whether they have 
something they want to say. 

Mr. Forrester. I do believe that the other members would probably 
feel they would like to have as much opportunity to testify on this 
as possible, subject to the handicaps we operate under. The House 
meets at 12 o’clock and we will be considering an appropriation bill 
this afternoon and I know there will be amendment after amendment, 
so I do not know if we will be able to come back this afternoon, I 
do not know, but I am satisfied some members of this subcommittee 
probably w ili be mater ially affected, but since it is now about 5 minutes 
of 12 we have only 5 minutes to get over there. I was going to ask 
this subcommittee if they believe that after the disposition of the bill 
on the floor we could sit over here a while this afternoon during gen- 
eral debate. Of course, you know it is only during general debate that 
we are permitted to sit. 

( Discussion off the record. ) 

Mr. Decuert. Perhaps I should say there are no more prepared 
statements. The three witnesses whom we have before the committee 
are really here to answer questions. That may have some effect on 
what your discussion is with your associates. 

Mr. Forrester. I believe you say you have three witnesses ? 

Mr. Decuerr. Admiral Mumma, Chief of the Bureau of Ships of 
the Navy, is here to answer specific questions in relation to the Navy. 
He has already answered some questions, and Captain Fagan has 
answered some. 

Mr. Robert G. Nunn, counsel for the Contract Adjustment Board 
of the Department of the Air Force, is here to deal specifically with 
any questions that might arise with reference to the Air Force. We 
could have referred to him the one that was asked relating to the Air 
Force contract in Georgia, but it happened Mr. W oodruff was here 
and knew about the facts. 

Bradley Welfare, special assistant to the Assistant Secretary of the 
Army in the field of logistics, is here to answer questions dealing with 
the Army. Either he or Mr. Cox, who is with him, could have given 
details about the Camp Kilmer matter, but I attempted to give ‘them 
because I knew something about that matter. 

Mr. Forrester. I understand that there are two industry witnesses 
who wish to testify, and certainly we would want to hear the other 
side also. So far as I am personally concerned, I would like to hear 
all the witnesses. Let me ask the witnesses who have not testified, 
could you reappear at 10 o’clock tomorrow morning in this same room ? 

Mr. Decuert. Mr. Nunn says he can be here, but Admiral Mumma 
says that he can not. Admiral Mumma, have you anything to add? 

‘Admiral Mumma. I could cover my interest in about 2 minutes. 

Mr. Forrester. If you will come forward we will hear you and 
then adjourn until tomorrow morning at 10 o’clock. 
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STATEMENT OF REAR ADM. ALBERT G. MUMMA, CHIEF, BUREAU 
OF SHIPS, NAVY DEPARTMENT 


Admiral Mumma. I had better say who I am. I am Rear Adm. 
Albert G. Mumma, Chief of the Bureau of Ships and Coordinator of 
Shipbuilding, Conversion, and Repair for the Department of Defense. 

I think there is little doubt that the Bureau of Ships is the largest 
single user of nuclear-powered equipment in the United States today 
with our nuclear-powered program: for submarines and for surface 
ships. This being the case, we have been intimately connected with 
the indemnification provisions under title II. As a result, we have 
found that it is now almost impossible to completely negotiate a con- 
tract involving nuclear activity without this protection for the con- 
tractors. We therefore would be hampered unless we had early avail- 
ability of this power. 

I therefore would recommend that the committee consider this mat- 
ter, because we have some rather urgent programs that are connected 
with it, in particular the Polaris submarine programs that are in- 
cluded in the 1959 shipbuilding appropriation and that have been 
added to by House action. There were 2 in the 1959 bill and there 
have been 4 added by House action. The early utilization of those 
funds and the placing of contracts would to some degree depend on 
the availability of this power, so the unavailability of this power 
could become a hindrance in our procurement of urgent programs. 

Mr. Forrester. Any questions? 

Mr. Smrru. Your primary interest is in the indemnity and not the 
mistake provisions? 

Admiral Mumma. The mistakes and the other provisions could wait 
a longer period of time. I think if the permanent legislation came 
along as Mr. Dechert indicated, it would probably be adequate for 
the other purposes, but I worry primarily about putting indemnifi- 
cation in the contracts. 

Mr. Smrru. What mistakes could you cite that have happened re- 
cently that without this law you could not satisfactorily negotiate 
or settle? 

Admiral Mumma. In the area of mistakes we do not have any large 
number at the present time. I could say that we have had two in- 
stances in which the inability to have this power would have greatly 
hampered us and we would have had to cancel contracts and reaward 
them at very much increased prices. 

Mr. SmrrH. Could you give us those instances ? 

Admiral Mumma. One is Frank Sample, a builder of small mine- 
sweepers at Bath, Maine. Another was the case of the Bellingham 
Shipbuilding Co., at Bellingham, Wash. 

Mr. Smrru. What were the mistakes ? 

Admiral Mumma. These were not mistakes. These were amend- 
ments without consideration. They are cases in which the Govern- 
ment takes action for the primary purpose of insuring that the con- 
tractor is permitted to remain in business. Both of these happen to 
be small business firms, and costs under the contract, which covered 
runout costs, exceeded those initially to be expected under the con- 
tract and which had not been foreseen at the time the contract was 
made and resulted in the necessity for reimbursement of the con- 
tractor. 
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In the Frank Sample case 2 of the 4 minesweepers were caught in 
the middle of delivery. One was 76 percent complete and the other 
was 87 percent complete. In order to complete those we could not 
do it without the contractor going completely bankrupt if we did 
not put additional funds in the contract. 

Mr. Smiru. Is that a mistake? How do you figure that? You 
lose me. 

Mr. Rossion. If the witness will pardon this interruption, don’t 
you find yourself in a situation where you either have to cancel the 
contract or give the contractor more money to complete it ? 

Admiral Mumma. We find this is the best way out of a dilemma 
in which we find ourselves as well as the contractor. We want the 
ships, he wants to finish them, he does not have enough money to 
finish them, so rather than pull them out of his yard and reship all 
the material—we have to insure this is the cheapest way out for the 
Government before we will give him more money. We do not make 
him whole. We do not restore profit. We do not restore a situation 
where he would find himself with whole skin and with profit. Very 
frequently as a result of this they have to operate not only without 
profit but in the hole, but this keeps them from going bankrupt. 

Mr. Decuert. This is an example of amendment of contract with- 
out consideration where the contractor is one whose continued exist- 
ence is important to the national defense. It is not an example of 
correction of mistakes. 

I ought to say there are no procedures that deal specifically with 
the correction of mistakes. If the committee wanted to wipe that out 
of the bill, people whose contracts had mutual mistakes in them 
would be able to find a remedy. It would be a remedy that would 
involve going through the General Accounting Office, or it might 
be a remedy coming to the Congress. We asked for this authority in 
this bill only because we find in the relatively limited number of cases 
that are involved, the prompt correction of mistakes se our pro- 
cedures by people who know all about the situation is something which 
helps the national defense, and therefore we think it is helpful to 
have this extraordinary power to use in only limited cases in addition 
to the powers that exist through other avenues. But it would not be 
fatal to the bill if that were wiped out. 

Mr. Smrru. In the case cited by the admiral, that could have been 
handled through renegotiation without this bill ? 

Mr. Decuert. We do not have the power where a contract has been 
negotiated and granted, and the only thing is that if the man finds 
he is losing his shirt and is running out of money and is facing 
insolvency, as in the case of this small yard, we do not have the 
power outside of this bill to say that since we need the yard we 
will increase the contract by X jen 

Mr. Smitu. Are you talking about sole source or advertised bids? 

Mr. Decuert. It is not a sole source. 

Mr. Smiru. Then you could write another contract in 24 hours. 

Admiral Mumma. The point is that this same contractor—that 
would be an amendment without consideration, I believe, if we did 
that. The armed services procurement regulations do not permit 
that, in the first place, and this amendment without consideration is 
the only legal way we can find. Contracts were held in abeyance last 
year until the restoration of title II authority in September. 
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Mr. Decuert. There was a gap in authority last year from July 1 
until the extension was passed late in August and signed in September. 

Mr. Draskin. During that period from July 1 to August when 
there was a gap, did you experience any difficulty in entering into 
these hazardous contracts ? 

Admiral Mumma. We just had to refrain from entering into con- 
tracts during that veatell . 

Mr. Forrester. Anything further ? 

Admiral Mumma. I have nothing to add. 

Mr. Rosston. I think the particular type of cases concerning some 
of the members of the committee, and also myself, is the situation where 
you have entered into a contract in good faith believing that the con- 
tractor can do the job as he is required under law to do within the terms 
of the contract, then after he gets so far along with the contract—say 
building a ship—that it is not feasible to take it away from him and 
give it to somebody else, it turns out that for some reason or another, 
possibly bad management, he cannot complete the contract according 
to its terms. Then you are faced with the situation of what to do. 
You need the ship and unless you go in there and bail him out, as much 
as you dislike doing it under the circumstances, you have no alterna- 
tive. Isthat not about it? 

Admiral Mumma. That is true. The difficulty is that sometimes 
some of these outfits have failed and have gone bankrupt, sometimes 
in spite of some help that has been given them in the past. Generally 
speaking, we are more interested in helping those that are good pro- 
ducers and have good management and do a good job for us. These 
two cases I mentioned, Frank Sample and Bellingham, are good pro- 
ducers, and they are in a very seriously competitive industry, which 
is the small-boat-building industry. At the present time that i isa very, 
very competitive industry, and they have been bidding very close to 
the line to get the work. 

It is perfectly true that you have a serious question as to whether 
you are going to put the low bidder, by an amendment without con- 
sideration, into a bracket of higher money than the next low bidder. 
We always consider that when we are considering amendments, be- 
cause we are not interested in upsetting the normal competitive posi- 
tion in which these people find themselves. 

Mr. Rorston. This is a situation that would only exist with respect 
to national defense and not other Government contracts ? 

Admiral Mumma. That is correct. 

Mr. Rogston. Regardless of whatever law we pass, still there must 
be a great deal of good judgment, first in letting the contract, and sec- 
ondly in determining in view of all the circumstances whether the con- 
tractor is entitled to this special relief. 

Admiral Mumma. An example of the difficulty is that frequently 
during the time that a contract is let the contractor has had the pos- 
sibility of a considerable amount of commercial business. The com- 
mercial business sometimes is canceled and it evaporates and his over- 
vead is increased and he finds himself in a serious situation with the 
Navy business the only business in the yard, and the Navy takes the 
brunt for having forced him to the wall, which is an unfortunate situa- 
tion for the Navy to find itself in. We know that these smaller yards 
are in very dire straits all over the country at the pets time, due to 
the situation in the tuna industr y and other factors 
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Mr. Decnerr. May I point out two things that exist under the regu- 
lations which supplement what Admiral Mumma has just said to in- 
dicate this is applicable primarily to the smaller people. The situa- 
tion must be such that it 1s found that continued operation as a source 
of supply is essential to national defense; and it must also be found 
that the actual or indicated loss under the defense contract will im- 
pair the productive ability of the contractor. Of course, this would 
not be so in an enormous undertaking where the defense contract was 
just a drop in the bucket. That is “why what the admiral has said 
pointing it up to the smaller people is particularly applicable. 

Mr. Draskin. Captain, as Chairman of the Board, is it not fair to 
conclude that the primary criterion in amendments without considera- 
tion is whether granting the amendment will be of help to the Govern- 
ment ¢ 

Captain Facan. It must be to the benefit of the United States, yes. 

Mr. Forrester. Any further questions ? 

If not, gentlemen, we will adjourn this meeting subject to assembling 
tomorrow morning in this same room at 10 a. m. 

Thereupon, at 12:20 p. m., June 19, 1958, the committee adjourned 
until Friday, June 20, 1958, at 10 a. m.) 
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FRIDAY, JUNE 20, 1958 


Houses or REPRESENTATIVES, 
SuBCcOMMITTEE No. 4 OF THE 
CoMMITTEE ON THE JUDICIARY, 

Washington, D.C. 

The subcommittee met in room 346, Old House Office Building, 
Washington, D. C., at 10 a. m., Hon. E. L. Forrester (chairman of the 
subcommittee) presiding. 

Mr. Forrester. Subcommittee No. 4 will come to order. There is a 
quorum present. 

I believe we adjourned yesterday without having disposed of Mr. 
Dechert, who was testifying but who stated that he could not be present 
today to continue his testimony, but that he would send Mr. Nash to 
speak for him. Please come forward, Mr. Nash, and we will be glad 
to hear from you. 


STATEMENTS OF JAMES NASH, OFFICE OF GENERAL COUNSEL, DE- 
PARTMENT OF DEFENSE, AND MERITT H. STEGER, DEPUTY 
GENERAL COUNSEL, DEPARTMENT OF THE NAVY 


Mr. Nasu. Mr. Chairman and members of the committee, some in- 
terest was expressed yesterday in the criteria that we follow in the 
Department of Defense in making amendments without consideration, 
correcting mistakes, formalizing informal commitments, and, also, 
in using the so-called residual powers of that statute in such cases as 
placing in a contract a particular contract clause, such as one for 
indemnification. 

We have today for submission for the record, if the chairman so de- 
sires, copy of our joint regulations, which are uniformly binding on 
the military departments, and which, with some minor modifications, 
have been in existence since the reactivation of this authority in 1951. 

Mr. Meritt Steger, Deputy General Counsel of the Navy, has those 
regulations in his possession and, with your permission, sir, we would 
like to submit them for the recora. 

Mr. Forrester. They will be admitted. 

Mr. Srecer. I will identify the regulations, which are equally bind- 
ing on the Army, Navy, and Air Force. 

The first regulation is entitled “Regulations Governing the Exercise 
of Certain Authority Granted by Title IT of the First War Powers 
Act, as Amended, and Executive Order 10210, Issued Thereunder,” 
issued by the Assistant Secretary of the Navy, Assistant Secretary of 
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the Air Force, and Under Secretary of the Army, and approved by 
the Deputy Secretary of Defense on February 21, 1951. 

Attached to these joint regulations are the statute, title II of the 
First War Powers Act, excerpts from the first revitalization of the 
original statute in 1951, and the President’s Executive order extend- 
ing title II authority to the Army, Navy, and Air Force, among other 
departments. That Executive order is numbered 10210. 

(The papers referred to follow :) 


Set forth below are the “Regulations Governing the Exercise of Certain 
Authority Granted by Title II of the First War Powers Act, as Amended, and 
Executive Order 10210, Issued Thereunder”, issued by the ASTSECNAV, 
ASTSECAF and UNDSECARMY, approved 21 February 1951 by DEPSECDEF, 
as amended. 

Part I—General Considerations 


1. By Title II of the First War Powers Act, 1941, 50 U. S. Code App. Sec. 611, 
as amended by Public Law 921, 8ist Congress (herein referred to as the “Act’’) 
and Executive Order No. 10210, dated February 2, 1951, set forth respectively in 
enclosures (1) and (2) hereto, the Secretaries of Defense, Army, Navy, and Air 
Force have authority, under such regulations as may be prescribed or approved 
by the Secretary of Defense, to enter into contracts and into amendments or 
modifications of contracts, heretofore or hereafter made, and to make advance, 
progress, and other payments thereon, without regard to the provisions of law 
relating to the making, performance, amendment, or modification of contracts. 

2. These regulations set forth the standards governing the exercise of certain 
of the authority made available by said Act and Executive Order. These regu- 
lations do not purport to cover all the authority conferred by the Act and Execu- 
tive Order, but are confined to (a) amendments of contracts without considera- 
tion, (b) correction of mistakes in contracts, and (c) formalization of informal 
commitments. The exercise of other authority conferred by the Act and Execu- 
tive Order will await the issuance of supplemental regulations, 

3. The authority granted by the Act and the Executive Order as described 
herein is an extraordinary one and its exercise must be carefully administered. 
Carelessness and laxity on the part of contractors should not be encouraged by 
the practice of granting relief to such contractors even though denial of relief 
in a particular case may result in some lack of cooperation of the part of a 
contractor. 


ParRT II.—STANDARDS GOVERNING EXERCISE OF AUTHORITY 


1. Any action taken under this Part II must be based on a finding that the 
national defense will be facilitated thereby. 

2. The determination of whether in a particular case a contract amendment to 
be entered into without consideration, or the correction of a mistake or ambiguity 
in a contract, or the formalization of an informal commitment will facilitate the 
national defense is a matter of sound judgment to be made on the basis of all 
of the facts of such case. Although it is obviously impossible to predict or 
enumerate all the types of cases with respect to which relief may appropriately 
be granted, examples of certain cases or types of cases where relief may be 
proper are set forth below. Such enumeration is not intended to exclude other 
cases where the circumstances are such as to warrant the granting of relief, 
and even in the enumerated cases other factors may result in a denial of relief. 


a. Amendments without consideration. 

(1) Where an actual or threatened loss on a defense contract, however caused, 
will impair the productive ability of a contractor whose continued operation as a 
source of supply is found to be essential to the national defense, the contract 
will generally be equitably adjusted to the extent necessary to avoid such im- 
pairment of the contractor’s productive ability. 

(2) Where a contractor suffers a loss (not merely diminution of anticipated 
profits) on a defense contract as a result of Government action, the character of 
the Government action will generally determine whether any adjustment in 
the contract will be made and its extent: 

(a) Where the Government action is directed primarily at the contractor 
and is taken by the Government in its capacity as the other contracting 
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party, the contract may be equitably adjusted if fairness so requires. Thus 
where such Government action, although not creating any liability on its 
part, increases the cost of performance, considerations of the fairness may 
make appropriate some equitable adjustment in the contract. 

(b) When the action is not taken by the Government in its capacity as 
the other contracting party, but in its sovereign capacity, relief will gen- 
erally not be granted. However, exceptional cases, depending on the nature 
of the action, the circumstances, and the effect on the contractor, may re- 
quire an equitable adjustment in the contract when necessary to insure 
maximum cooperation and production in the national defense effort. 


b. Correction of mistakes 


(1) Effecting amendments of contracts with the least possible delay to cor- 
rect mutual mistakes and ambiguities will facilitate the national defense by 
expediting the procurement program and by giving contractors proper assurance 
that such mistakes and ambiguities, unavoidable in an expanded defense pro- 
gram, will be corrected expeditiously and fairly. As used herein 
“mutual mistakes” shall include: 

(a) A mistake which consists of the failure to express in a written con- 
tract the agreement as both parties understood it; 

(b) A mistake on the part of the contractor which is so obvious that it 
was or should have been apparent to the contracting officer ; and 

(c) A mutual mistake as toa material fact. 


the term 


c. Formalization of commitments 


(1) Where any person has arranged to furnish or has furnished, on or after 
June 25th, 1950, to a contracting agency of the Department of Defense or to a 
defense contractor any materials, services or facilities relating to the national 
defense, without a formal contract, relying in good faith upon the apparent 
authority of an officer or agent of such contracting agency, written or oral in- 
structions, or any other request to proceed from a contracting agency, such con- 
tracting agency may enter into an appropriate contract providing fair com- 
pensation therefor. Formalization of such commitments under such circum- 
stances will facilitate the national defense by assuring contractors, who have 
taken action to expedite performance or delivery without a formal contract, that 
they will be treated fairly and paid expeditiously. 


Part I1I.—Contractual Provisions and Record Requirements 


1. All contracts and amendments to contracts made under the authority of the 
foregoing regulations shall : 
a. Make reference to the Act and the Executive Order ; 
b. Contain a statement of the facts and circumstances which justify 
action ; 
ec. Include a finding that the national defense is facilitated thereby; and 
d. Include the following clause (except that contracts containing the 
ASPR 7-104.15 clause shall be deemed to comply without further amend- 
ment) : 
EXAMINATION OF RECORDS 


(a) The Contractor agrees that the Comptroller General of the 
United States or any of his duly authorized representatives shall, until 
the expiration of 3 years after final payment under this contract, have 
access to the right to examine any directly pertinent books, documents, 
papers, and records of the Contractor involving transactions related 
to this contract. 

(b) The Contractor further agrees to include in all his subcontracts 
hereunder which may hereafter be made, a provision to the effect that 
the subcontractor agrees that the Comptroller General of the United 
States or any of his duly authorized representatives shall, until the 
expiration of 3 years after final payment under the subcontract, have 
access to and the right to examine any directly pertinent books, docu- 
ments, papers, and records of such subcontractor involving transactions 
related to the subcontract. The term “subcontract” as used in this 
clause excludes (i) purchase orders not exceeding $1,000 and (ii) sub- 
contracts or purchase orders for public utility services at rates estab- 
lished for uniform applicability to the general public. 
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2. Complete data shall be maintained by each Department as to all contracts 
and amendments to contracts made pursuant to the Act, Executive Order, and 
these regulations. 


Part IV.—Exercise of Authority 


1. (a) The authority to approve any contractual amendment without consider- 
ation which increases the stated contract price or unit price may not be delegated 
below the level of a contract adjustment board established in each department, 
except in extraordinary cases or classes of cases as to which the Under or 
Assistant Secretary for Procurement of the department involved finds that there 
are special circumstances clearly justifying delegation to a lower level. Any 
such delegation, including the finding relating thereto, shall be reported promptly 
to the Secretary of Defense. : 

(b) The authority to approve all other types of contractual amendments with- 
out consideration may be delegated in whole or in part to such lower levels as 
the Under or Assistant Secretary for procurement shall deem appropriate with- 
out the necessity for the finding required of him in the case of the contractual 
amendments referred to in paragraph 1 (a) of this Part. 

(c) Any delegation of authority with respect to contractual amendments 
without consideration may include the power of final determination. (As 
amended by NCPD 66-54.) 

2. The authority to approve requests for correction of mistakes and ambiguities 
in contracts and for formalization of informal commitments, as referred to in 
Part II of these regulations, will not be delegated below the level of the head 
of a procuring activity, as defined in paragraph 1-201.4 of the Armed Services 
Procurement Regulations, without specific approval of the Under or Assistant 
Secretary for procurement. 

3. The exercise of authority under these regulations will be in accordance 
with detailed instructions or directives, which shall be uniform to the extent 
practicable, issued by each department concerned. 


Part V.—Reports 


The Secretary of each Department shall submit quarterly a report of activities 
under these regulations in the form to be prescribed by the [Assistant Secretary 
of Defense (Supply & Logistics) ]. 

Encl: (1) Title II of the First War Powers Act, 1941, 50 U. 8. Code App. 
See. 611, as amended by Public Law 921, 81st Congress. 
(2) Executive Order No. 10210, dated 2 February 1951. 


{Enclosure (1) ] 


Title II of the First War Powers Act, 1941, 50 U. S. Code App. Sec. 611, as 
amended by Public Law 921, 8ist Congress. 


TITLE Il. CONTRACTS 


Sec. 201. The President may authorize any department or agency of the Gov- 
ernment exercising functions in connection with the national defense, in accord- 
ance with regulations prescribed by the President for the protection of the in- 
terest of the Government, to enter into contracts and into amendments or modi- 
ficaions of contracts heretofore or hereafter made and to make advance, progress 
and other payments thereon, without regard to the provisions of law relating 
to the making, performance, amendment or modification of contracts whenever 
he deems that such action would facilitate the national defense: Provided, That 
nothing herein shall be construed to authorize the use of the cost-plus-a-percent- 
age-of-cost system of contracting: Provided further, That nothing herein shall 
be construed to authorize any contracts in violation of existing law relating 
to limitation of profits: Provided further, That all acts under the authority of 
this section shall be made a matter of public record under regulations prescribed 
by the President and when deemed by him not to be incompatible with the pub- 
lie interest: Provided further, That all contracts entered into, amended, or 
modified pursuant to authority contained in this section shall include a clause 
to the effect that the Comptroller General of the United States or any of his duly 
authorized representatives shall have access to and the right to examine any 
pertinent books, documents, papers, and records of the contractor or any of his 
subcontractors engaged in the performance of and involving transactions re- 
lated to such contracts or subcontracts. 
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Excerpt from Public Law 921, 81st Congress 


_ Sec. 2. Title II of such act, as amended, shall remain in force during the na- 
tional emergency proclaimed by the President December 16, 1950, or until such 
earlier time as the Congress by concurrent resolution or the President may 
designate, but in no event beyond June 30, 1952. (Presently extended to June 
30, 1957.) 

Sec. 3. Nothing in this act shall prejudice anything heretofore done under the 


said Title II of the First War Powers Act, 1941, or the continuance in force 
of any action heretofore taken thereunder. 


[Enclosure (2) ] 


ixecutive Order No. 10210 Authorizing the Department of Defense and the 
Department of Commerce to Exercise the Functions and Powers Set Forth in 
Title If of the First War Powers Act, 1941, as Amended by the Act of January 
12, 1951, and Prescribing Regulations for the Exercise of Such Functions and 
Powers, Dated 2 February 1951. 

By virtue of the authority vested in me by the First War Powers Act, 1941, 
as amended by the act of January 12, 1951, entitled “An Act to amend and ex- 
tend title II of the First War Powers Act, 1941” (Public Law 921, 81st Cong.), 
hereinafter called the Act, and as President of the United States and Com- 
mander-in-Chief of the Armed Forces of the United States, and deeming that 
such action will facilitate the national defense, it is hereby ordered as follows: 


Part I 


Under such regulations, which shall be uniform to the extent practicable, as 
may be prescribed or approved by the Secretary of Defense: 

1. The Department of Defense is authorized, within the limits of the amounts 
appropriated and the contract authorization provided therefor, to enter into con- 
tracts and into amendments or modifications of contracts heretofore or here- 
after made, and to make advance, progress, and other payments thereon, without 
regard to the provisions of law relating to the making, performance, amend- 
ment, or modification of contracts. 

2. The Secretaries of Defense, the Army, the Navy, and the Air Force may 
exercise the authority herein conferred and, in their discretion and by their 
direction may delegate such authority to any other military or civilian officers 
or officials of their respective departments, and may confer upon any such 
military or civilian officers or officials the power to make further delegations of 
such authority within their respective departments. 

3. The contracts hereby authorized to be made include agreements of all kinds 
(whether in the form of letters of intent, purchase orders, or otherwise) for all 
types and kinds of things and services necessary, appropriate or convenient for 
the national defense, or for the invention, development, or production of, or 
research concerning any such things, including, but not limited to, aircraft, 
building, vessels, arms, armament, equipment, or supplies of any kind, or any 
portion thereof, including plans, spare parts and equipment therefor, materials, 
supplies, facilities, utilities, machinery, machine tools, and any other equipment 
without any restriction of any kind, either as to type, character, location, or 
form. 

4. The Department of Defense may by agreement modify or amend or settle 
claims under contracts heretofore or hereafter made, may make advance, 
progress, and other payments upon such contracts of any percentum of the 
contract price, and may enter into agreements with contractors or obligors, 
modifying or releasing accrued obligations of any sort, including accrued liqui- 
dated damages or liability under surety or other bonds, whenever, in the judg- 
ment of the Secretaries of Defense, the Army, the Navy, or the Air Forces, 
respectively, or their duly authorized representatives, the national defense will 
be thereby facilitated. Amendments and modifications of contracts may be with 
or without consideration and may be utilized to accomplish the same things as 
any original contract could have accomplished hereunder, irrespective of the 
time or circumstances of the making, or the form, of the contract amended or 
modified, or of the amending or modifying contract, and irrespective of rights 
which may have accrued under the contract or the amendments or modification 
thereof. 

5. Advertising, competitive bidding, and bid, payment, performance or other 
bonds or other forms of security need not be required. 
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6. Complete data shall be maintained by the Department of Defense as to all 
contracts and purchases made pursuant to the Act and this order. The Secre- 
taries of Defense, the Army, the Navy, and the Air Force shall make available 
for public inspection so much of such data as they may respectively deem com- 
patible with the public interest and as does not cover classified contracts or 
purchases. 


7. There shall be no discrimination in any act performed hereunder against 
any person on the ground of race, creed, color, or national origin and all con- 
tracts hereunder shall contain a provision that the contractor and any sub- 
contractors thereunder shall not so discriminate. 

8. No claim against the United States arising under any purchase or contract 
made under the authority of the Act and this Order shall be assigned except 
in accordance with the Assignment of Claims Act of 1940 (54 Stat. 1029). 

9. Advance payments shall be made hereunder only after careful scrutiny to 
determine that such payments will promote the national defense. 

10. Every contract entered into, amended, or modified pursuant to this order 
shall contain a warranty by the contractor in substantially the following terms: 

“The Contractor warrants that no person or selling agency has been em- 
ployed or retained to solicit or secure this contract upon an agreement or 
understanding for a commission, percentage, brokerage, or contingent fee, 
excepting bona fide employees or bona fide established commercial or selling 
agencies maintained by the contractor for the purpose of securing business. 
For breach or violation of this warranty the Government shall have the 
right to annul this contract without liability or in its discretion to deduct 
from the contract price or consideration the full amount of such commis- 
sion, percentage, brokerage, or contingent fee.” 

11. All contracts entered into, amended, or modified pursuant to authority of 
this order shall include a clause to the effect that the Comptroller General of 
the United States or any of his duly authorized representatives shall have access 
to and the right to examine any pertinent books, documents, papers, and records 
of the contractor or any of his subcontractors engaged in the performance of 
and involving transactions related to such contracts or subcontracts. 

12. Nothing herein shall be construed to authorize the cost-plus-a-percentage- 
of-cost system of contracting. 

13. Nothing herein shall be construed to authorize any contracts in violation 
of existing law relating to limitation of profits, or the payment of a fee in excess 
of such limitation as may be specifically set forth in the act appropriating the 
funds or granting the contract authorization obligated by a contract. In the 
absence of such limitation, the fixed fee to be paid the contractor as a result of 
any cost-plus-a-fixed-fee contract entered into under the authority of this order 
shall not exceed 10 percentum of the estimated cost of the contract, exclusive of 
the fee, as determined by the Secretary of Defense, the Army, the Navy, or the 
Air Force at the time of entering into the contract (except that a fee not in 
excess of 15 percentum of such estimated cost is authorized in any such contract 
for experimental, developmental, or research work, and that a fee inclusive of 
the contractor’s costs and not in excess of 6 percentum of the estimated cost, 
exclusive of fees, as determined by the Secretaries of Defense, the Army, the 
Navy, or the Air Force at the time of entering into the contract, of the project to 
which such fee is applicable, is authorized in contracts for architectural or engi- 
neering services relating to any public works or utility project). 

14. No contract or modification or amendment thereof shall be exempt from 
the provisions of the Walsh-Healey Act (49 Stat. 2036), as amended, because of 
being entered into without advertising or competitive bidding, and the provisions 
of such act, the Davis-Bacon Act (49 Stat. 1011), as amended, the Copeland 
Act (48 Stat. 948), as amended, and the Eight Hour Law (37 Stat. 137), as 
amended, if otherwise applicable shall apply to contracts made and performed 
under the authority of this order. 

15. Nothing herein contained shall prejudice anything heretofore done under 
Executive Order No. 9001 of December 27, 1941, or any amendments or extensions 
thereof, or the continuance in force of an action heretofore taken under the said 
order or any amendment or extension thereof. 

16. Nothing herein contained shall prejudice any authority to utilize the pro- 
visions of the Armed Services Procurement Act of 1947 (62 Stat. 26) [now codified 
in 10 USC, ch. 137] and regulations thereunder. 
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Part II 


The provisions of Part I of this order are hereby extended to the Department 
of Commerce; and, subject to the limitations and regulations contained in such 
part, and under such regulations as he may prescribe, the Secretary of Commerce 
is authorized to perform and exercise, as to the Department of Commerce, all 
the functions and authority vested in and granted by Part I of this order to the 
Secretaries named therein: Provided, that the regulations of the Secretary of 
Commerce need not be approved by the Secretary of Defense but shall, to the 
extent practicable, be uniform with the regulations prescribed or approved by 
the Secretary of Defense pursuant to Part 1 hereof: And provided further, that 
nothing contained herein shall prejudice any other authority which the Depart- 
ment of Commerce or the Secretary of Commerce may have with respect to 
procurement, 

Mr. Forrester. May | interrupt the gentleman there ? 

Mr. Strecer. Yes, sir. 

Mr. Forrester. All of this is new to me. I am interested in the 
Executive order. How was that Executive order issued? Was it 
under the general power claimed by the President or under provision 
in some law that he might issue that order? In other words, what I 
am trying to find out is, Do we have to legislate or does the President 
have or does the President claim to have the authority ¢ 

Mr. Srecer. The provisions of title Il of the First War Powers 
authorized the President in turn to authorize any department or 
agency to exercise these powers. 

So in my opinion the answer to your question is that the very pro- 
visions of title II of the First War Powers Act contemplated that 
the President would necessarily issue Executive orders. 

Mr. Forrester. Thank you. 

Mr. Srecer. The next joint regulation which I would like to submit 
for the record is that dealing with coordinated procedures of the 
Army, Navy, and Air Force which were approved by the Secretaries 
of those Dep: urtments on June 23, 1951. They deal with the coordina- 
tion of certain of these cases where the funds of one military depart- 
ment are involved in an action of another military department. 

The next joint regulation is that dealing with the residual powers 
under title II of the First War Powers Act. You will recall, Mr. 
Chairman, the first joint regulation [ introduced deals with the making 
of amendments without consideration, the formalization of informal 
commitments and correction of mistakes. This directive deals with 
all other authorities under title II of the First War Powers Act ex- 
cept that dealing with the making of advance payments. This regu- 
lation was approved by the Deputy Secretary of Defense on July ‘if, 
1951. 

(The regulation referred to follows :) 

“Coordinated Procedures To Be Applied by the Army, Navy, and Air Force for 
the Disposition of Requests by Contractors Under Title II of the First War 
Powers Act, as Amended by Public Law 921, S8ist Congress”, issued by 
UNDSECARMY, ASTSECNAV and ASTSECAFP, dated 23 June 1951. 

The following procedures have been agreed upon by the three Departments 
enumerated above: 

1. Requests for (i) amendments without consideration, (ii) correction of 
mistakes in contracts, and (iii) formalization of informal commitments re- 
ferred to the Contract Adjustment Board of any Department for considera- 
tion under Title II of the First War Powers Act, as amended, which in- 
volve utilization of additional funds of another Department, will not be 
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finally approved until such other Department has been consulted with re- 
spect to the proposed obligation of such additional funds. In appropriate 
cases, requests of the type referred to in (i) above will not be denied until 
any other interested Military Department has been consulted with respect 
to the need for continued operation of the contractor as a source of supply 
essential to the national defense. The action to be taken on a particular 
request, however, shall be solely the responsibility of the Adjustment Board 
considering such request. 

2. The consultation referred to in paragraph 1 above shall be expedited 
and normally not interpose a delay of more than one day in the disposition 
of the request. Communication by telephone will be deemed adequate. For 
the purpose of such consultation, the following points of contact between De- 
partments are established : 

(a) Department of the Army—The Chief of the Procurement Divi- 
sion, Office of the Assistant Chief of Staff G4. 

(b) Department of the Navy—Chairman of the Navy Contract Adjust- 
ment Board. 

(c) Department of the Air Force—Chairman of the Air Force Con- 
tract Adjustment Board. 

3. In the event a Contract Adjustment Board schedules a hearing on a re- 
quest, (i) based on a contract involving funds of another Department or 
(ii) involving a contractor which another Department has notified the 
Board it considers as essential to the national defense, such other Depart- 
ment will be advised of the time and place of the hearing and afforded an 
opportu ‘ty to be represented at said hearing. 

4. Each Contract Adjustment Board will furnish the Boards of the other 
Departments with a copy of each decision rendered. 

“Regulations Governing the Authority to Contract Under Title II of the First 
War Powers Act, as Amended, and Executive Order No. 10210, issued there- 
under,” issued jointly by the Assistant Secretary of the Navy, the Under Sec- 
retary of the Army, and the Assistant Secretary of the Air Force, and approved 
by the Deputy Secretary of Defense on 17 July 1951. 

1. By Title II of the First War Powers Act, 1951, 50 U. S. Code, App. 
Sec. 611, as amended by Public Law 921, 8ist Congress (hereinafter re- 
ferred to as the “Act’?) and Executive Order No. 10210, dated February 
2, 1951, the Secretaries of Defense, Army, Navy, and Air Force have au- 
thority, under such regulations as may be prescribed or approved by the 
Secretary of Defense, to enter into contracts and into amendments or modi- 
fications of contracts, heretofore or hereafter made, and to make advance, 
progress, and other payments thereon, without regard to the provisions of 
law relating to the making, performance, amendment, or modification of 
contracts. 

2. Regulations, approved by the Deputy Secretary of Defense on Feb- 
ruary 21, 1951, dealt with the authority to amend contracts without con- 
sideration, correct mistakes in contracts, and formalize informal commit- 
ments pursuant to Title II of said Act and said Executive Order issued 
thereunder. Regulations promulgated by the Deputy Secretary of Defense 
on April 6, 1951, dealt with the authority to make advance payments pur- 
suant to the above authority. Nothing herein contained shall be construed 
to modify, alter, or change such prior regulations or any directives relating 
to contract financing including memorandum of the Deputy Secretary of 
Defense dated October 14, 1950. 

3. These regulations, which were approved by the Deputy Secretary of 
Defense on July 17, 1951, deal with the remaining authority under said Act 
and Executive Order, not covered by regulations heretofore promulgated, to 
enter into contracts and into amendments or modifications of contracts, 
heretofore or hereafter made, without regard to the provisions of law re- 
lating to the making, performance, amendment, or modification of contracts. 

4. It shall be the general policy of each Department to continue to effect 
its procurement pursuant to the authority of the Armed Services Procure- 
ment Act of 1947, 41 U. S. Code 151-161 [now 10 USC 2301-2314], rather than 
pursuant to the authority of Title II of the First War Powers Act. Use 
of the authority granted by the Act and the Executive Order to enter into 
contracts and into amendments or modifications of contracts, heretofore 
or hereafter made, without regard to the provisions of law relating to the 
making, performance, amendment, or modification of contracts will be limited 
to specific situations (i) where the authority of the Armed Services Pro- 








in 
se 
Lo 
re 
1e 
“dl 


DEFENSE CONTRACTS 37 


curement Act of 1947 or other authority is considered to be inadequate, or 
(ii) where, under all the circumstances, use of such authority of the Act and 
Executive Order is considered necessary and appropriate. 

5. All contracts entered into under the authority of the regulations shall 
(i) contain the following recitation : 

“This contract is entered into under the authority of Title II of the 

First War Powers Act, 1941, as amended, and Executive Order 10210,” 

and (ii) contain the clause set forth in paragraph 1d of Part III of the 

Regulations approved by the Deputy Secretary of Defense on February 21, 

1951, as amended. “As amended” added by Secretary of Defense Memo of 
12 Jan 1954. 

6. All amendments or modifications of contracts made under the authority 
of these regulations shall contain the requirements listed in paragraph 1 of 
Part III of the Regulations approved by the Deputy Secretary of Defense 
on February 21, 1951, as amended. 

7. Complete data shall be maintained by each Department as to all con- 
tracts and amendments or modifications of contracts made pursuant to these 
regulations. Monthly reports shall be submitted, as required by the Chair- 
man of the Munitions Board, and shall contain, among other things, a detailed 
summary of cases, reasons for use of the authority in each case, as well as 
information as to the officers to whom authority has been delegated pursuant 
to section 8 of these regulations. There should also be included with such 
reports copies of any detailed instructions or directives issued by the depart- 
ments concerned under paragraph 9 hereof. 

8. The authority to approve entering into contracts and amendments or 
modifications of contracts as set forth above pursuant to the act and the 
Executive order, will not be delegated below the level of the head of a pro- 
curing activity, as defined in Paragraph 1-201.4 of the Armed Services Pro- 
curement Regulation. 

9. The exercise of authority under these regulations shall be in accordance 
with detailed instructions or directives, which shall be uniform to the extent 
practicable, issued by each Department concerned. 

Mr. Srecer. The last paper I will introduce in the record at this 
time is the uniform implementation of the restrictions that were con- 
tained in the letter of Mr. Dechert to Senator Eastland in connection 
with the passage of H. R. 7536. This letter is attached to the directive 
which I am going to introduce. This letter is dated August 27, 1957. 

The directive is Office of Naval Material, Notice 5862, dated Sep- 
tember 10, 1957, but the substance of the Navy directive was also issued 
separately by the Air Force and the Army in their respective regula- 
tions. — 

Mr. Smiru. Was H. R. 7536 the 1957 bill that extended title IT until 
June 30, 1958 ? 

Mr. Srecer. Yes, sir. 

(The papers referred to follow :) 

DEPARTMENT OF THE NAVY, 
OFFICE OF NAVAL MATERIAL, 
Washington, D. C., September 10, 1957. 
ONM Notice 5862 
From : Chief of Naval Material. 
To: Distribution List. 
Subject : Extension of Title II of the First War Powers Act, 1941, as amended, 
and limitations on use thereof. 
Reference: (a) NPD Section 40, Part 1. 
(b) ONM NOTICE 4290 of 29 July 1957 (Subject : Advance Payments 
in Formally Adversised Procurement; Expiration of Authority 


for). 
Enclosure: (1) DOD General Counsel letter of 27 August 1957 to Senator East- 
land. 


1. Purpose——To advise addressees that on 7 September 1957 the President 
signed Public Law 85-306 extending the provisions of Title II of the First War 
Powers Act, 1941, until 80 June 1958. 
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2. General.—P. L. 85-306 does not change the scope of Title II. However, the 
Department of Defense and other Government Agencies have assured the Con- 
gress that its use wil lbe limited for the remainder of the authorized period by 
the restrictions specified in enclosure (1). The Military Departments have agreed 
that enclosure (1) will be implemented by adoption of the limitations stated in 
paragraph 8 below. These restrictions will be incorporated in a forthcoming 
revision to reference (a). 

3. Action—Title II of the First War Powers Act shall not be used as the 
authority for any of the following actions: 

(a) For making purchases of and contracts for property and services 
without formal advertising as required by 10 U. 8. C. 2304 (a). 

(b) For waiver of any bid, payment, performance or other bonds as re- 
quired by 40 U.S. C. 270 (a)-—(d) or any other law. 

(c) For authorizing the making of any progress payments. 

(@) For increasing (in case after rejection of all competitive bids a con- 
tract has been entered into by negotiation under the authority of 10 U.S. C. 
2304 (a) (15)) the amount of the contract price in such a case to a figure 
higher than the lowest competitive bid among those rejected. The authority 
under Title II to authorize or approve amendments without consideration, 
eorrections of mistakes and ambiguities, and formalizations of informal 
commitments where such actions involve contracts entered into by negotia- 
tion under 10 U.S. C. 2304 (a) (15) are not delegated below the level of the 
Navy Contract Adjustment Board. All requests for such actions shall be sub- 
mitted to the Navy Contract Adjustment Board in the same manner as other 
cases requiring Board action. 

(e) For formalizing informal commitments where the commitment was 
made after September 7, 1957, unless a finding of facts is made that the 
exigencies of time precluded the use of normal procurement procedures be- 
fore beginning performance. 

4. Cancellation.—This Notice cancels reference (b) in its entirety. This Notice 
will be considered cancelled upon receipt of the revision of reference (a), and for 
record purposes on 1 February 1958. 

E. M. FAGAn, 
Assistant Chief of Naval Material (Procurement). 


{Enclosure 1] 


GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE, 
August 27, 1957. 
Hon. JAMEs O. EASTLAND, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR EASTLAND: This letter is written in reply to yours of 26 August 
1957 with respect to H. R. 7536, in which you stated that your Committee at its 
meeting 26 August 1957 agreed to report favorably H. R. 7536 upon certain con- 
ditions. 

The Secretary of Defense has requested that I advise you that the Depart- 
ment of Defense undertakes that the military departments will not use Title IT 
of the First War Powers Act, if extended by H. R. 7536, as the authority for any 
of the following actions: 

1. For negotiation of contracts without formal competitive bidding or for 
the elimination of formal advertising requirements in connection with the 
letting of contracts. 

2. For authorizing the waiver of any bid, payment, performance, or other 
bonds required by other laws. 

3. For authorizing the making of any progress payment. 

4. For increasing (in case after rejection of all competitive bids a con- 
tract has been entered into by negotiation under the authority of 10 U. 8S. C. 
2304 (a) (15)) the amount of the contract price in such a case to a figure 
higher than the lowest competitive bid among those rejected. 

5. For the formalization of informal commitments made hereafter, except 
in the case where exigencies of time requirements make formalization at 
the time impracticable. 

I am sure you understand that in making the above undertakings we do not 
mean to indicate that the Department of Defense has in fact been following 
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these practices, but we understand the desire of your Committee to have these 
positive assurances. 

We greatly appreciate the willingness of your Committee to consider this means 
of meeting the situation created by the imminent adjournment of Congress. 
We shall, of course, keep careful records of any use at all of the authority under 
Title II in the event that H. R. 7536 is passed and shall be prepared to report to 
you fully at the next session of Congress as to such use. 

We shall send you for the information of yourself and your associates a sepa- 
rate memorandum which will indicate some of the most important situations 
which occasionally arise and which can be dealt with in the interests of defense 
under Title II but which otherwise may be impossible to meet under other 
authority. 

Sincerely, 
ROBERT DECHERT, 
General Counsel, Department of Defense. 


Mr. Srecer. In view of the fact that, yesterday, several excerpts 
were read from the first regulation I introduced, that regulation 
dealing with amendments without consideration, formalization of in- 
formal commitments, and correcting mistakes, I think it would be 
helpful to the committee if I would read just 1 part of the regula- 
tion of those 3 authorities. I think it would cel: arify some of the is- 
sues which have been presented. With your permission, Mr. Chair- 
man, I would like to read this one excerpt. 

Mr. Forrester. All right. 

Mr. SmirnH. Will you identify where you are reading from? 

Mr. Srecer. I am reading from the joint regulations w hich were ap- 
proved by the Department. of Defense on Febr uary 21, 1951, reading 
from part II of that regulation which deals only with the standards 
governing the exercise of this title II authority in those three fields. 

Mr. Smirn. What is the number of the regulation ? 

Mr. Srecer. They appear in the Navy pe teen directives as 
Navy Procurement Directives 40- 101a.8. I do not have the citation 
of the same directive as contained in the Air Force procurement in- 
structions or the Army procurement procedures, but that can be fur- 
nished for the record, if you desire. 

Part II is entitled “Standards Governing Exercise of Authority.” 

Any action taken under this part II must be based on a finding that the na- 
tional defense will be facilitated thereby. 

The determination of whether in a particular case a contract amendment 
to be entered into without consideration or the correction of a mistake or am- 
biguity in a contract, or the formalization of an informal commitment will fa- 
cilitate the national defense, is a matter of sound judgment to be made on the 
basis of all of the facts of such case. Although it is obviously impossible to pre- 
dict or enumerate all the types of cases with respect to which relief may 
appropriately be granted, examples of certain cases or types of cases where 
relief may be proper are set forth below. Such enumeration is not intended 
to exclude other cases where the circumstances are such as to warrant the 
granting of relief, and even in the enumerated cases other factors may result ina 
denial of relief. 


The first deals with amendments without consideration. 


Where an actual or threatened loss on a defense contract, however caused, 
will impair the productive ability of a contractor whose continued operation 
as a source of supply is found to be essential to the national defense, the con- 
tract will, generally, be equitably adjusted to the extent necessary to avoid such 
impairment of the contractor’s productive ability. 


The next part deals with amendments without consideration. 


Where a contractor suffers a loss (not merely diminution of anticipated profits) 
on a defense contract as a result of Government action, the character of the 
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Government action will, generally, determine whether any adjustment in the 
contract will be made and its extent. 

Where the Government action is directed primarily at the contractor and is 
taken by the Government in its capacity as the other contracting party, the 
contract may be equitably adjusted if fairness so requires. Thus, where such 
Government action, although not creating any liability on its part, increases 
the cost of performance, considerations of the fairness may make appropriate 
some equitable adjustment in the contract. 

When the action is not taken by the Government in its capacity as the other 
contracting party, but in its sovereign capacity, relief will, generally, not be 
granted. 

You will notice from the criteria or standards that I have read that, 
with respect to Government action, the loss must result by reason of 
action of the Government as the other contracting party, generally. 

I think you mentioned, or Mr. Smith did, yesterday, the case of 
possible defective specifications. In certain circumstances, we would 
be authorized, in my opinion, to give an appropriate adjustment where 
the Government action by way of defective specifications has caused 
the loss on the part of the contractor. That would depend on the 
particular circumstances of the case. 

You will notice from the other criteria, Mr. Chairman, that an 
amendment without consideration is not a matter of right. The 
test is: Does the action facilitate the national defense? In short, 
does our action benefit the Government ? 

I will not read the excerpts dealing with correction of mistakes. 
Mr. Dechert read all of those provisions into the record yesterday. 
I will read the one short paragraph dealing with formalization of 
informal commitments. 

Where any person has arranged to furnish or has furnished, on or after 
June 25, 1950, to a contracting agency of the Department of Defense or to a 
defense contractor any materiels, services, or facilities relating to the national 
defense, without a formal contract, relying in good faith upon the apparent 
authority of an officer or agent of such contracting agency, written or oral 
instructions, or any other request to proceed from a contracting agency, such 
contracting agency may enter into an appropriate contract providing fair com- 
pensation therefor. Formalization of such commitments under such circum- 
stances will facilitate the national defense by assuring contractors, who have 
taken action to expedite performance or delivery without a formal contract, 
that they will be treated fairly and paid expeditiously. 

Now in our implementation of this joint regulation in the Navy 
Department we state very clearly in Navy Procurement Directive 
40-104.2 that informal commitments shall be avoided wherever pos- 
sible and that we urge all of our procurement people to follow the 
normal procurement ‘procedures and not to obligate the Government 
or to take supplies from a contractor without a formal contract. 

Gentlemen, I think it is just human nature that with all the regula- 
tions you might have, someone does not get the word. Someone in 
possibly a technical section of a procuring activity may well order 
supplies from a contractor and may not send the matter to the con- 
tract section to prepare a formal contract. In those cases in my opinion 
where the Government has received the full value of those supplies, 
we must be in the position to formalize those informal contracts. If 
we do not do it, ¢ ertainly the General Accounting Office would have to 
do it or Congress in my opinion would eventually give the relief. 

That concludes my remarks, Mr. Chairman. 

Mr. Forrester. Let me ask this, Before I ask the question, I want 

o call your attention to the fact, which probably you gentlemen know, 





: 
1 


= 





\w 


wo =m We 


B 


er 


al 
nt 
al 
ch 
m- 
m- 
ve 
ct, 


vy 
ve 
)S- 
he 
nt 


la- 
ler 
n- 
on 
es, 

to 


int 
IW, 


DEFENSE CONTRACTS 41 


that last year, 1957, the Senate stated that these requests—that is, when 
the bill to renew this War Powers Act was before the Senate last 
year and after it passed the House—that the Senate said— 





These are certainly extraordinary powers and their extension at a time when 
the United States is not engaged in any conflict should be permitted only upon 
detailed showing of their necessity. 

Are you gentlemen aware of that statement ? 

Mr. Nasu. Yes, sir, we are. 

Mr. Forrester. Let me ask you this. I want to give you the benefit 
of having the opportunity of stating to us, do you admit that statement 
to be true or do you want to contest that statement that you are 
indeed asking for extraordinary powers? 

Mr. Nasu. I think we would agree with that statement. I believe, 
as Mr. Dechert stated yesterday “and as Mr. McE lroy stated in his 
letter to the Congress which submitted this legislation for considera- 
tion, we recognize that these are extraordinary powers. 

However, we believe, sir, that we have closely circumscribed those 
powers in owr regulations which govern the administration of this 
authority. F urthermore, we believe that we are still presently in a 
national emergency, we still have a tremendous volume of procure- 
ment, and that there exists today the same sort of situation which as 
far as our procurement programs are concerned existed when Congress 
reactivated this authority in 1951. 

Mr. Forrester. Frankly, I just wanted to find out whether you 
gentlemen were willing to accept that statement. 

Mr. Nasu. Yes, sir. 

Mr. Forrester. At the present time I do not know that lam. What 
I am thinking about now—I want to give you an opportunity to com- 
ment on this—is unless you have powers of this kind you are going 
to be bound, I would think, under an irone lad rule that no contract 
could be changed or modified unless it was in conformance with the 
law. Isthat right? 

Mr. Nasu. That is correct, sir. 

Mr. Forrester. Maybe you would be restricted to the point where 
you could not exercise powers that ordinarily are known as equitable 
powers in the correction of contracts unless you have some kind of 
legislation that savors ” the type you ask for. I do not know if that 
is true. If it is true, I do not think you gentlemen should come in 
and unequivocally adopt this question because, if we pass this bill for 
you, we will have to defend against that. 

Mr. Nasu. We believe that the situation today is such, with the 
expanded volume of re that we have, that we find it neces- 
sary to come to you and ask for this—and frankly we admit—extraor- 
dinary authority because in our expanded programs there are bound 
to be mistakes. There will be situations where we will have to amend 
contracts in order to get the production that we need. 

Mr. Forrester. All of this seems to be hinged on the theory of 
national defense. I am turning around in my mind whether or not 
you should have some degree of equitable power to correct a mistake 
that you know is wrong even though it not be hinged on the theory 
of national defense. I do not know if I am being of any help to you 
now or whether you want to get into that. 














42? DEFENSE CONTRACTS 


Mr. Drapxin. May I pursue that further? The legislation you are 
proposing here is predicated upon a national emergency. We heard 
Mr. Dechert tell us yesterday that the increased procurement, the 
large volume of procurement we have now is likely to continue into 
what he calls the indefinite future. I do not think any of us can 
foresee a time when that procurement will be diminished. Yet this 
whole legislation is predicated upon national emergency either as 
proclaimed by the President or by Congress. ’ 

When something becomes a matter of course it ceases to be an 
emergency. Many people have expressed the view that the national 
emergency we are in now is a rather artificial device. It is now 7 
years and | war after it was first declared. 

Is it necessary that this legislation be predicated upon a national 
emergency or is this something which has now become a matter of 
course as a result of our new status in the world ? 

Mr. Nrurz. I think counsel has a very good point there, Mr. Chair- 
man. 

Mr. Nasu. Mr. Drabkin, as Mr. Dechert stated yesterday, it was the 
original intention of the Department of Defense to ask the Congress 
for this authority on a permanent basis regardless of the existence of 
a national emergency. It was at the recommendation or direction of 
the Bureau of the Budget that this legislation was reworded to limit 
it to the current national emergency and any future national emer- 
gency. 

Mr. Drapkin. Suppose next week the President is prevailed upon 
to terminate the national emergency. We still have a $40 billion mili- 
tary budget and we do not have this authority; what do you do? 

Mr. Nasu. We have no indication that he 1s going to do that. 

Mr. Forrester. You have no indication but he has asked a good 
question. Suppose it did happen. 

Mr. Nasu. We would not have this authority, sir. 

Mr. Drasxrn. Unlike certain other things which are predicated 
upon a national emergency, there is no likelihood that the need for 
these powers will diminish. 

Mr. Nasu. We would hope, Mr. Chairman and Mr. Drabkin, that 
during our current buildup and our increased procurement programs 
that the national emergency would continue in effect for the indefinite 
future. 

Mr. Forrester. Suppose you awarded a contract to some contractor 
and while he was on the job some officer comes over and says, we will 
divert this—that happens quite often, I know because we had bills 
before our subcommittee, private bills, to remunerate men under those 
circumstances—and they divert that contract; but the man comes in 
and says, I want more money. Unless you have these powers, is he not 
hooked so he could not collect money for the diversion ? 

Mr. Nasu. Sir, if we ordered a diversion in the contract so as to 
perhaps hinder the performance of that contract, perhaps we could 
accomplish the paying of compensation to the contractor without this 
authority by means of issuing a change order to that contract which 
also would extend time of performance. 

Mr. Forrester. If you did it and you issued a change order, but 
lots of times it is not handled that way. Some officer comes down and 
says, I want this changed, and the contractor goes ahead and changes 
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it. When the contractor tries to pin it down he cannot find the per- 
son who ordered him to do it and he cannot get the Board to say 
he was authorized and he is left high and dry. I have seen it happen. 

Mr. Nasu. That perhaps would be a situation where we might use 
this authority. 

Mr. Forrester. Of course the gentleman does know that does hap- 
pen. As I see it, unless you do have some equitable power there is 
nothing you can do about that. 

Mr. Nasu. Yes, sir. 

Mr. Forrester. Under the law of contracts, if you cannot establish 
agency, that the man had authority to do it, you just cannot bind him. 

Mr. Smirn. If you are correct in your statement, then I am con- 
fused. It seems to me you have all the power you need at the present 
time and there is consideration. You make a change order and re- 
quire the contractor to put in more expense and change it, you can 
go ahead and take care of the change in the contract if there is con- 
sideration. Is that not correct ? 

Mr. Nasu. That is correct. 

Mr. Smiru. Title II certainly is only for the one thing, to make ad- 
justments where there is not any consideration. Is that not what we 
have referred to it as over these years / 

Mr. Nasu. That is correct, Mr. Smith, but the chairman said that 
this order on the contractor was made by someone who really did not 
have the authority. 

Mr. Smirn. That is right, but regardless of how many laws we 
pass you cannot pass a law to take care of lack of authority or what 
an individual does. The present law will allow that situation to be 
taken care of ; is that not correct ? 

Mr. Nasu. Title IT, yes. 

Mr. Smiru. Assuming everybody functions in accordance with 
their rights and powers and in the manner in which they should? 

Mr. Nasu. That is right. 

Mr. Forrester. Trying to pin it down is a pretty hard job, is it not? 

Mr. Nasu. Totry to pin what down, Mr. Chairman ? 

Mr. Forrester. Trying to pin down that authority. I just know 
we have had several bills in Subcommittee 2 where the contracts have 
been diverted, where they have done additional work under oral 
orders, but when it gets to the top you just cannot find the man that 
said, “Yes, I did it and I had the authority to do it.” You just 
cannot find him. 

Mr. Nasu. Those situations do occur, sir. 

Mr. Drask1n. In respect to the national emergency situation, sup- 
pose the national emergency, as reluctant as you are to concede it, is 
terminated next week or next month, and you still have a $40 billion 
military budget, would you still think it necessary to have the powers 
that you are asking for here ? 

Mr. Nasu. Yes, sir. an 

Mr. Drapkrn. So it is not a question of a national emergency, it is 
really the extent of the procurement in which you are involved that 
is the real criterion ? 

Mr. Nasu. That is correct. 

Mr. Forrester. Comptroller General Warren, under date of April 
23, 1953, expressed the view that if the Congress wants to do equity 
to certain contractors—I am quoting— 
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Should enact legislation which would afford relief to contractors whose diffi- 
culties are attributable directly to instability and uncertainty of economic 
conditions during a national emergency rather than by the subterfuge of pro- 
viding that such relief will facilitate the national defense. 

I see Comptroller Warren labeled that as a subterfuge. Would 
the gentleman like to comment ? 

Mr. Srecer. I might say right after the revitalization of title IT of 
the First War Powers Act in 1951 we had many urgent requests of 
contractors with respect to obtaining relief because of rising prices. 
We did not give relief in those cases unless the contractor was more 
or less essential to the particular military department involved. 

Unless we needed his continued production, we did not give an 
amendment without consideration because of those economic condi- 
tions. 

Under the standards I have just read, we have not used under those 
standards this authority to relieve economic dislocations or to relieve 
particular contractors because of economic situations. I think the 
standards I read are very clear in that respect. 

Mr. Forrester. From what I have heard, it seems Comptroller Gen- 
eral Warren has neglected to take into consideration the fact that 
there are certain contractors that you think are indispensable to the 
national defense. And that when they assume a contract that some- 
times they get into a situation where you have to bail them out to a 
certain extent because you have got to have the work, maybe there is 
not anybody else who can do the work, and also that you could not 
afford to rub out and start over because it has to be done, it is an 
emergency. 

Mr. Srecer. I certainly agree with you, Mr. Chairman. This 
statement that you read from the Comptroller General in 1953, I 
would feel that it did not represent his attitude with respect to actions 
taken under title II of the First War Powers Act. This is evidenced 
by the letter to your committee last year where, with full knowledge 
of the regulations you have just read, the Comptroller General said 
he had no objection to the extension of title II of the First War 
Powers Act. 

Mr. Forrester. I was going by what he said in 1953. Of course 
we were in a national emergency then and are in a national emergency 
now. He said that that language, “To facilitate the national de- 
fense,” was a subterfuge. 

Mr. Nasu. I think we ought to keep in mind, Mr. Chairman, the 
other area in which we feel that such authority is important. I think 
we placed some stress on that yesterday. That is in the area of the 
so-called residual powers, not the claims area, but the area where, for 
example, we might need in a contract a prov ision for indemnification. 
So that I do not think we can look at either area and say, “This is needed 
today, it is not needed tomorrow, or this is needed indefinitely.” I 
think in the residual power area it is particularly related to the na- 
tional defense. We are engaged in nuclear reactor programs, missile 
development, and particularly today title II authority is important in 
these areas. 

Mr. Forrester. Would you feel that, even though there was no 
national emergency? Suppose there was a declaration under the law 
you were not in a national emergency. Still you would be in the same 
situation, because we are spending $40 billion on defense right now. 
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Mr. Nasu. That is right, sir. I myself consider that $40 billion as 
an indication of the serious situation we are in today, and I cannot 
imagine that the emergency would be terminated in the near future, 
in view of the present serious situation. 

Mr. Forrester. We are still running the race of satellites, inter- 
continental missiles, et cetera. 

Mr. Nasu. That is right, sir. 

Mr. Srecer. We have been in a continuing state of national emer- 
gency since 1939. 

Mr. Drasxrn. Mr. Chairman, if I may I would like to ask Mr. Nash 
about the problem of progress payments. The First War Powers 
Act originally had language in it specifically authorizing progress 
payments, is that correct ? 

Mr. Nasu. That is right, sir. 

Mr. Drasxry. The bill which we have before us today clearly omits 
that language. 

Mr. Nasu. That is correct. 

Mr. Drasxin. My question is, Does the Department of Defense con- 
template making progress payments in the future, and if so, what 
authority does it expect to use to make them? I am also interested in 
what authority the Department uses now in making progress pay- 
ments. 

Mr. Nasu. If I may I would like to have Mr. Steger answer that 
question, Mr. Drabkin. 

Mr. Srecer. We do propose to make progress payments in connec- 
tion with our contracts in the future, as we have done in the past. In 
the Navy we have had a statute since 1911, specifically authorizing the 
making of progress payments in our contr: acts, provided that we ‘take 
a lien on the materials in process in the contractor’s plant. 

The Army and the Air Force have made progress payments under 
their contracts long before title II of the First War Powers Act was 
enacted, under what I would term “inherent legal authority,” au- 
thority that has been recognized by the Comptroller General in sev- 
eral opinions. I can furnish you with those Comptroller General de- 
cisions for the record if you would like. 

Last year the counsel for the Senate Judiciary Committee and 
Senator O’Mahoney, in connection with the restrictions that they 
asked that Mr. Dechert impose on the use of title II of the First War 
Powers Act, requested that we insert the restriction on the use of title 
II as authority for making progress payments. We agreed to that, but 
in my opinion such power under title II was unnecessary because we 
have not in fact used title II of the First War Powers Act as authority 
for the purpose of making progress payments. 

I want to point out that there is quite a difference between a 
progress payment and an advance payment. Advance payment is 
where you advance money to a contractor without value received, 
without performance, under certain controls, at cetera, bank accounts, 
et cetera, whereas in a progress payment we make payments on the 
basis of the work as the contractor progresses, and we do get value 
received for that work. We either take a lien or we take title with 
respect to the materials in process. 

Mr. DrapKkin. Mr. Steger, you are undoubtedly aware that section 
3648 of the Revised Statutes provides that— 
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No advance of public money shall be made in any case unless authorized by the 
appropriation concerned or other law. And in all cases of contracts for the 
performance of any service, or for the delivery of articles of any description, for 
the use of the United States, payment shall not exceed the value of the service 
rendered, or of the articls delivered previously to such payment. 

May I ask you a few questions on that statute? Do you consider 
that a progress payment is not an advance of public money ? 

Mr. Srecer. I consider that a progress payment is not an advance of 
public moneys that would be in violation of section 3648 of the Revised 
Statutes, because one of the exceptions in the very statute that you 
read is where we have had services rendered or value received. There- 
fore, in my opinion, we can make the progress payment. 

That is the reason that I distinguish the two. 

Mr. Drasxin. That is not an exception. The only exc eption given 
is where it is authorized by the appropriation or other law. Then it 
goes on to talk about contracts. 

Mr. Srecer. It states with reference to the absence of services ren- 
dered, I believe there is a statement. In any event, the Comptroller 
General has recognized that it is lawful to make progress payments, 
and that the progress payments do not violate section 3648 of the 
Revised Statutes. I will check these decisions later, but two of them, 
28th Comptroller General Decision, page 468, and 20th Comptroller 
General Decisions, page 917, and there are others that deal with that 
question. 

I believe that you have today representatives of the Comptroller 
General’s Office and I would be happy for you to ask those repre- 
sentatives if I have not correctly construed Revised Statute 3648 with 
respect to progress payments. 

Mr. Drasxin. To what extent do you safeguard the Government’s 
interest in the property when you do make a progress payment ? 

me Srecer. We take either a lien or title. For a number of years, 
the Navy under its statute, took only lien. Now we have an uniform 
progress-payment clause for the military departments and under that 
clause the Government takes title. If there is a default on the part of 
the contractor, we have title to the materials as to which we made a 
progress payment. 

Mr. Drapxin. What about risk of loss because of some catastrophe ? 
Does the Government bear that ? 

Mr. Srecer. We would not bear the risk of loss under the present 
progress-payment clause. The contractor would bear that loss. 

Mr. Niwrz. I am pleased that counsel has opened up this field of 
inquiry. For the information of the witness, part of the jurisdiction 
of this committee is the field of bankruptcy. We completed last year 
an extensive study of the field of liens and losses as far as bankruptcy 
is concerned. We deceived some rather technical information and 
found there are very technical rules concerning liens. I would like to 
pursue this line of questioning: 

What types of liens might be taken by the Government to safeguard 
the Government in that regard ? 

Mr. Srecer. The Navy statute provided that the Government’s lien 
would be paramount to all other liens, and we feel it was. Now that 
we, like the Army and the Air Force, take title, we feel that in the 

case of bankruptcy we can go in, and we have gone in, and to take 
our property where we had title. 
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I don’t think that we would have any difficulty in a bankruptcy case 
in doing that. 

Mr. Nimrz. We found in several bankruptcy situations that the 
creditor thought he was first in right, but it turned out he was not. 
In various jurisdictions he might be first and in others he might be 
third or fourth. I realize this is a rather omnibus question, but can 
vou recall of any instances where the Government has suffered loss, 
although we thought we had a first lien and were adequately protected, 
that is, where title was not taken and where a lien was involved? 

Mr. Srecer. I do not recall, sir, any such case but I wouldn’t of 
course make the statement that there have not been such cases. 

| know we have had many cases in bankruptcy where we have re- 
covered our materials under either lien or title clause. 

Mr. Nimrz. 1 was interested yesterday in the example given by 
the General Counsel of the Department of Defense concerning the, 
building of a ship, and where possibly the contractor got 85, 87 or 89 
percent “completed and then could no longer finish the ship, and ad- 
justments had to be made. Normally is title taken there in order to 
protect the Government ? 

Mr. Srecer. Traditionally with respect to ship construction, we 
have taken title to the ship in the progress of construction, and in the 
Navy we have distinguished that type of case from other situations of 
other supplies where for a number of years we did take lien. We do 
take title. 

Mr. Pinn is here as counsel for the Bureau of Ships I am sure that 
is correct. 

Mr. Nimrz. To get back to this lien, is it a form of recorded lien 
that is placed on record in the county where the work is being done ? 

Mr. Srecer. As far as I know, sir, most of these liens are not re- 
corded. I might ask in the case of the ship-construction contracts, 
the larger ones, if I might ask Mr. Pinn, who 1s counsel for the Bureau 
of Ships, to answer your question on that point, I am sure he can 
give you a more accurate answer than I could. 

Mr. Nrurz. Surely. 

Mr. Pinn. As was indicated, in all ship-construction contracts, the 
Navy takes title as the ship is built to all materials received by the 
contractor for the ship. In addition to the extent that title is not 
obtained, then a lien is acquired under the authority of the act of 1911, 
to which Mr. Steger referred. Those liens are not recorded. They 
are not required or provided for to be recorded and in the isolated 
instances where they have been challenged, the Government’s posi- 
tion has been sustained, that the paramount lien does take priority over 
all State liens or contractor-acquired liens. 

Mr. Nrwrz. Another question, Mr. Chairman, if I may, which is 
afield from this particular question, but I am sure that we may be 
asked by our colleagues on the committee if we report out this bill: 

Suppose a Government employee makes a mistake in a specification 
or in figuring something engineeringwise and the Government has to 
pay out some money to ¢ counteract or compensate for that mistake. Is 
any action taken against the Government employee ? 

Mr. Srecer. In my opinion, generally, except for some disciplinary 
action, certainly no action is taken to recover the money, and in my 
opinion most of these situations are where someone is v iolating a di- 
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rective with reference to not formalizing a contract, but the individual 
has done no other wrong. He has received supplies from a contractor. 

The Government has received value and later on someone formalizes 
that commitment that the employee made. 

Now if the employee made a mistake in drafting a specification, well, 
except for some disciplinary action that in the ordinary employer. 
employee relation that might be taken, I do not think that we would 
take action. In the case of a mistake of someone in drafting a specifi- 

cation, certainly we would not endeavor to get any money judgment 
against him for that. 

Mr. Forrester. If you did you probably would not be able to 
employ anyone. 

Mr. Srecer. That is right. Everyone is entitled to some mistake, 
in my opinion, Mr. C hairman. 

Mr. Nimrz. Thank you, sir. 

Mr. Forrester. Mr. Smith. 

Mr. Smiru. I don’t see any need for it as far as the nuclear or missile 
field is concerned, or Lockheed or some other plant that cannot get 
fully indemnified from insurance, but I am interested in the concern 
that was the next highest or lowest bidder that did not get the con- 
tract on an advertised bid. If I were the attorney representing the 
lowest man, and had to go back in under these powers and get some 
more money, that would be fine, but if I were the attorney representing 
the concern that did not get the bid, and may have some rights and 
-_~ or proprietary rights i in something that he placed his own money 

, that is the man I am concerned about, to see that the law is not 
oad as a subterfuge by some concern to get business, well knowing 
that they can’t make it at the cost that they have made on their bid 
and to subsequently come here, get an attorney and get somebody to 
adjust it for another $85,000 and then the amount of money he gets is 
actually more than the next lowest bid. 

What protection other than your conclusions in here that you never 
go above the lowest rejected bid, do we have for that particular indi- 
vidual ? 

Mr. Srecer. Well, my opinion is 

Mr. Smiru. May I interrupt? 

Mr. Steger, you are speaking for the Navy; is that correct? 

Mr. Srecer. I am Deputy General Counsel for the Navy; yes, sir. 

Mr. Smiru. Mr. Nash, you are with the Department of Defense? 

Mr. Nasu. That is correct. 

Mr. Srecer. The contract Se boards handle all mistake 
cases above $50,000. Those below $50,000, where the amount involved 
in the correction of the mistake is under $50,000, are handled at a 
very high level in the procuring activities of the Army, Navy, and 
Air Force. It is my opinion that the contract adjustment boards and 
the procuring activities follow the opinions of the Comptroller Gen- 
eral, and there are many such opinions in this mistake field. 

In correcting a mistake in a contract already made, it is my opinion 
that we follow generally the same ground rules that are followed by 
the Comptroller General when he authorizes the correction of mistakes. 

That is about the best that I can answer your question in a general 


way. 
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Mr. Smrru. How can you determine and say and conclude that it is 
a mistake when we actually know that it was simply a bid below what 
the man could manufacture it for? 

Mr. Srecer. We do not correct every improvident bid. I wish to 
make that clear, but where we have a situation that the bid on which the 
contracting officer made an award was completely out of line with other 
bids—for example, let’s suppose that the low bidder bid $100, and 
that the next low bid was $150, and they ranged between $150 and 
$165, and the contracting officers should have known in my opinion 
that $100 bid was out of line, but let’s assume that he did not and that 
he made an award. 

Then, in that situation, the Comptroller General would allow be- 
fore award such a bidder to get out of his bid, or after award, the 
Comptroller General would allow in certain cases a correction of that 
bid, if the bidder clearly demonstrated mistake, but I don’t think that 
in my example that either the Board or the Comptroller General would 
necessarily go from $100 up to $150 on my example. It is a question 
of judgment in applying these ground rules, I believe. 

Mr. Nurrz. You believe the Comptroller General might go up to 
$140 or $145? 

Mr. Srecer. Most of these cases are handled before award, and such 
a bidder is released from his bid and the award is made directly to the 
$150 or $165 bid. It is possible in the example that I gave, if the bidder 
has demonstrated error, in most situations he must further demon- 
strate what he would have bid but for his error. Then, the Comp- 
troller General would have the authority to increase the price in that 
particular contract, although where a contract has been awarded, the 
ground rules are much stricter than they are before an award is made 
with respect to correction of mistakes. 

Mr. Nimtz. I am concerned about this, as I indicated from several 
of my questions yesterday, because the situation I have in my own 
district, where my constituent says the Navy has made a mistake in a 
particular award of a contract for cranes, and I agree with Mr. Smith. 

If the Comptroller General is going to let that go up to $150 or $160, 
it is unfair to the next lowest bidder because he has put in his expense, 
for such things as clerical and engineering services, in shaping his 
bid. My people will tell me that oftentimes they spend thousands of 
dollars just getting engineering data for these bids, and I think that 
the fellow that makes the low bid has made the error, it is unfair to the 
next lowest bidder to bail this lowest fellow out if the Comptroller 
General can go above the next highest bidder. 

Mr. Srecer. The Comptroller General does not go above the next 
higher bidder. All of the decisions I know of are to the effect that 
any correction is below the next bid, so in my example the Comptrol- 
ler General would certainly never go above the $150. Generally, and 
I don’t know of a single case in the Navy, in our exercise of title IT 
of the first War Powers Act, where we have gone above the next 
highest bid. 

I think it could well be argued that we would have the legal au- 
thority to do so but to my knowledge we have not done so. 

Mr. Drapskin. The implication of what you said is that you will 
correct unilateral mistakes as well as mutual mistakes. 
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Mr, Srrerr. The situation that I gave results as a matter of law in 
what I would call a mutual mistake. In other words, if the contract- 
ing officer knew or should have known of a mistake, the law treats 
that as a mutual mistake, and not just as a unilateral mistake. 

Mr. Draskin. However, if it is established that this is a unilateral 
mistake, if the contracting officer had no reason to know of it, then 
there is no basis in the War Powers Act for correction; is that correct 4 

Mr. Srecer. Under our regulations we would not correct an im- 
provident bid for a unilateral error where it was not a mutual mistake 
or does not constitute a mutual mistake. 

Mr. Drapxin. It is only where the Government or the contractor 
should have known or actually knew ? 

Mr. Steerer. That is correct. 

Mr. Smiru. Does it actually really work that way ? 

Mr. Srecer. That is correct. It is my opinion it does. 

Mr. Suiru. I think I can cite you cases where the Government 
continued to pay money, where it has gone way over and after 3 years 
of working, the Gov ernment hasn't received the item and now it is an 
item that can be purchased over the counter. 

You had 201 cases in 1957 which were Board cases, according to 
Mr. Dechert’s statement yesterday ? 

Mr. Nasu. They were amendments without consideration. 

Mr. Smiru. Were they handled by the Board ? 

Mr. Nasu. All of them were handled by the Board; yes, sir. 

Mr. Smrru. Do you have any idea how many were handled other 
than by the Board? 

Mr. Nasu. In the amendments-without-consideration area? Those 
that were turned down, do you mean? I do have that information 
now which we did not have yesterday, if you would be interested i in it. 

Mr. Smiru. How many times has title IT been used in 1957 to ad- 
just higher costs, other than the 210 cases ? 

Mr. Nasu. We have the correction-of-mistake area and the formal- 
ization of informal commitments. As Mr. Dechert testified yester- 
day, in the correction-of-mistake area—pardon me. That 210 was 
in the correction-of-mistake area; in the amendments without con- 
sideration there were 226 cases. 

In the correction-of-mistake area we had 210 such cases, in the total 
amount of $1,965,877. 

Mr. Smiru. Those were Board cases? 

Mr. Nasu. Not necessarily. I believe any correction of mistake 
which would amount to over $50,000 would be handled by the Board. 

Mr. Smiru. You are familiar with the regulations under the rights 
and data also referred to as proprietary rights ? 

I believe they are 211 or 209. I have forgotten the number. You 
are familiar with the regulations? 

Mr. Nasu. Yes, sir. 

Mr. Smrrn. Do you know Secretary McGuire is now trying to 
write an explanation of that so that the developer or the manufac- 
turer who has the rights and data will be protected. Are you fa- 
miliar with that? 

Mr. Nasu. Yes, sir. 

Mr. Smrtrx. What can you say to me as to how this proposed leg- 
islation will tie in with those regulations and protect the individual 
that has proprietary rights or rights of data? 
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Do I make myself clear to you? 

Mr. Nasu. I don’t believe there is any connection between the two, 
Mr. Smith. 

Mr, Smiru. Let me give you a specific example and see if I can 
bring this to a head. Let’s assume a man develops a truck. He has 
invested a quarter of a million dollars of his own capital—no research 
and development, no Government money, none at all. This truck 
is to move all airplane engines. He has a quarter of a million dol- 
lars in it. He presents it to the services. They decide they want to 
buy it. They ask him for his design data, et cetera. The regula- 
tions provide you don’t have to give your secret data, but he does give 
all of his data to the Government. They in turn then send that out 
on an advertised bid. Somebody else gets the contract and starts 
to manufacture so many of these trucks. 

This individual cannot manufacture at that cost. He makes then, 
turns the first one over, but it does not do the job. This is an actual 
case. This is the problem over in the Department of Defense now. 
They still haven’t got the truck. The original man has a quarter of a 
million in development costs. He developed it hoping for the manu- 
facturing rights. After all, that is the only place he can possibly get 
any money back. 

If this bill is simply used to go ahead and adjust up the cost of the 
lowest bidder so that the man that originally developed it with his 
own money does not get production rights, why couldn’t this legisla- 
tion be used in every instance to stop incentive, to harm the man that 
uses his own money for development? I want to stay away from 
patents. That is another field. Why couldn’t it be used in every 
instance to stop incentive and to harm the individual that develops 
and does not get it on the lowest bid and yet he knows the lower bidder 
cannot make it for that because he knows exactly what it is costing. 
That is a long question, but that is a very serious problem and one 
we face every day. 

Mr. Srecer. In my opinion the question of the developer and his 
rights with respect to proprietary data would be controlled by the. 
provisions of the contract, and we would have to examine the pro- 
visions of the particular contract in order to determine whether or 
not the Government had appropriated for its own use, contrary to 
law, the proprietary data of a contractor. 

If a contractor or the developer furnishes data to the Government 
without restriction, or furnishes it under a contract in accordance 
with the provisions of the contract, then the Government is not liable. 
If the Government violates a patent or violates a confidence with 
reference to protection of proprietary data, well, then, the Government 
would, under certain circumstances, be liable. _ 

Now, that is the best answer that I can give you, sir, to your 
question. 

Mr. Smiru. From a practical standpoint that is not the way it is 
working out. He is down on the fourth level. It is not that way. 
They don’t know the regulations, and they don’t work them that way. 
The prime contractor is an example. The contractor says you have 
to get all design data from any sub. They get hold of the sub. He 
sends in anything. The prime takes it. He will take the drawings, 
put his own name on them, send them to another concern and that other 
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concern will send the drawings back to the original man and ask him 
to make them for him. Do you know that happens? 

Mr. Srecer. I think you are stating that the Government in certain 
situations has taken advantage, possibly, of a contractor’s data, and 
that this should be controlled by regulations, in fairness to the con- 
tractors. It is true, as you stated, that the Department of Defense is 
now considering the regulations on that paoyeee in the Armed Services 
Procurement Regulations, section 9, part 2, and it is my hope that we 
will come up with regulations whic h will be equitable, both from the 
standpoint of the contractor and from the standpoint of the Govern- 
ment. 

Mr. Smiru. Do you think that in this law if your language should 
be inserted so it will bring it to the attention of the contrac ting officers 
as to the are protection of proprietary rights? 

Mr. Srecer. I do not believe, sir, that we should handle that situa- 
tion in title II of the First War Powers Act. 

Mr. Suir. You do not think we should set up a special board and 
require that this board handle each and every change requested under 
this protective bill ? 

We should have just a group of highly qualified individuals that 
would exercise these tremendously power ful authorities? 

Mr. Srecer. It is my opinion we should not cover that situation in 
title II of the First War Powers Act. 

Mr. Drasxin. Are not the contract adjustments on a high level in 
the Defense Department now ? 

Mr. Nasu. We do have those boards at the secretarial level now and 
any amendment without consideration or correction of a mistake above 
$50,000 is handled and approved or disapproved by those boards. 

Mr. Forrester. Are there further questions? 

(No response.) 

Mr. Nasu. Mr. Chairman, I have with me today representatives of 
the Department of the Army and Department of the Air Force, who 
are also prepared to make a short statement on their administration 
of the title II authority. 

With your permission I would like to introduce first Mr. Robert G. 
Nunn, counsel to the Air Force Contract Adjustment Board, who is 
prepared to make a short statement. 

Mr. Forrester. All right, sir. Let Mr. Nunn come around. 

You may proceed, sir. 


STATEMENT OF ROBERT G. NUNN, COUNSEL, AIR FORCE CONTRACT 
ADJUSTMENT BOARD 


Mr. Nunn. Mr. Chairman, members of the committee, I listened 
to the testimony yesterday and the questions that have been asked, 
both yesterday and today. It seems clear to me that what this com- 
mittee wants to hear is something about the philosophy and day-to-day 
operation of the military departments under title II of the First War 
Powers Act and under the proposed statute that is now before us, 
which is substantially identical. 

The best way to do that is to get right down to cases. There are 
just a couple of things that I want to point out, however, before getting 
into these cases. 
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In the first place, the basic problem of administration under this 
statute, and indeed the basic problem of drafting this statute, is how 
on the one hand to have it broad enough so that it will do the job, 
and on the other hand, not to have it too broad. Indeed, it is that 
very problem that created the delay from the time the Congress last 
year extended title I], until the time when we submitted this proposed 
legislation. Innumerable drafts and redrafts were made, and in m 
judgment it became impossible to try to definitize the multiplicity of 
situations that the military departments, with a 15 or 20 billion dollar 
procurement program face in the course of a year. 

You cannot definitize those matters. You have to provide for 
the unforeseeable and the flexible. On the other hand, it is altogether 
undesirable if this statute were to be given broader construction to 
the extent to make a general claim statute out of it, or as it is popu- 
larly called, a hardship statute, or a statute which ‘would mean that 
any improvident bidder could get bailed out and paid off. 

That would disrupt the fundamental procurement concepts and the 
relationship between Government procurement and normal rules of the 
business community. It would be very unfortunate to have that kind 
of broadening. 

Now, as I have indicated, I think that it is simply impossible to 
draft language which does try to definitize, or identify all these situa- 
tions. Hence, it depends upon the administration of a statute such 
as we are now proposing to have, as to whether or not the right line 
is followed. 

The way we can find out, and the way I think you can satisfy your- 
selves as to what administration of this proposed statute will be, is 
to look at the administration of this as it has been under title IT. 

The guiding and dominant and primary idea in the administration 
of the statute is that it is an aid to the procurement functions of the 
services. 

It is a device or an authority whereby we can get what we need 
when we need it. 

Let’s get down to the cases. In August of 1955, there were serious 
floods in New England. We had a small contractor there who was 
virtually ruined by those floods. That occurred in August and im- 
mediately thereafter he utilized all of the internal capital resources 
of his company to try to get back into production. 

He exhausted all‘of his outside credit resources. In the meantime 
the President had proclaimed an emergency in that area and urged 
all procurement activities in the Government to do what they could 
to bring aid to the area. This particular contractor had a $214 mil- 
lion contract, on which work was stopped in midstream. There was 
no essentiality in that contract. It was an important contract, but it 
was not what we would call an essentiality contract. 

T will get to that in a little bit. 

There was no Government action that was inequitable directed to- 
ward this contractor that caused his losses. There was no mistake. 
There was no informal commitment. 

This particular contract had a target price, and it had a ceiling 
price. It was redeterminable in nature. The contractor had about, or 
needed about, $300,000 of working capital in order to get back into 
business, and continue to produce. 
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Accordingly, we conducted a very fast, expedited audit, and deter- 
mined that under the contract the costs that were allocable to produc- 
ing this item were sufficient and proper so as to allow the target price 
to be increased by a certain amount. By increasing the target - ice, 
accordingly, back billing could be done by the contractor to ‘the Gov- 
ernment on articles already delivered, and as a consequence he could 
raise the $300,000 needed to get back into business, repair his plant, et 
cetera. 

We couldn’t do that under any other authority than the authority 
of title II. We did do it under the authority of title I]. It meant 
that there was no additional ultimate cost to the Government for those 
items than there would have been had the floods not occurred, and the 
man had gone ahead to complete, and eventual price redetermination 
had set the final pr ice. 

By November, 90 days after the floods, the action was completed. 
The man was on his way back as a producer for the Air Force. 

Let us take another case. May I say in passing that that first case 
illustrates the kind of general equity relief that may be given in a 
case under this statute. 

Some time ago the Air Force needed some large maintenance equip- 
ment—some portable docks—in order to maintain the B-47 at a level 
of combat readiness in the far-flung airbases where they were located 
throughout the world. We found we could not keep these B-47’s in 
a combat-ready status without this particular kind of equipment. We 
had a design competition in effect, whereby a number of engineers 
produced designs of the kind of equipment that would do the job. 
There was one very able and talented engineer who produced an excel- 
lent design and by all odds it was the start of the competition, Un- 
fortunately, he was a very bad businessman, a matter which we did 
not discover until some time later on. We entered into a contract with 
this man to manufacture some 90 or 100 of these items, and as soon as 
the contract started and performance started, he ran completely out of 
money and was faced with having to close his doors. He could not 
even meet his payroll. 

On a very urgent and expedited basis we sent a team of about 12 or 
14 people—produe tion engineers, design people, auditors, and ac- 
countants—into his plant to study the situation and find out what was 
to be done. It was perfectly clear from all the staff advice we re- 
ceived at the Board level on this case that this particular item was 
essential to the national defense, and that it was deemed to be essential 
that our B-47 wings be maintained at a combat-ready status. 

Moreover, if we had defaulted this contract at this time, and gone 
through the reprocurement procedures that are necessary, there would 
have been a 12-month delay, at least, in getting these items produced 
and coming off the line. In addition, the reprocurement costs were 
estimated by our cost experts at something in the neighborhood of 
$105,000 per copy. Incidentally, his contract price was $61,000 per 
copy. 

Finding this item to be essential to the national defense, we in- 
creased his price to approximately $81,000 per unit. That was based 
upon our own audit analysis and our own determination of the amount 
of money it would cost to run out this contract. That relief was 
given, and the contractor went to work and produced the contract 
at this price as the relief had been given. 
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Now, in that case, special controls and production devices were estab- 

lished which you could do under no other statutory authority. We 
sent a resident comptroller down to the man’s plant for all the rest 

of the time that he was producing. That resident comptroller checked 
on the outlay of the relief money—if I may call it that—which had 
been awarded. He saw how much, and precisely what the money was 
being spent for, and that it was being spent to carry out the decision 
of the Board, and to see, in fact, that that was done. Incidentally, 
a new accounting system was devised for this contractor, and he got 
a liberal education in how to conduct business. I might add that, in 
the field of essentiality cases, the Air Force Board has given relief 
only five times in the course of its history. 

The relief and the theory and the underlying idea is that we get what 
we need when we need it, ‘and that we save money by so doing, rather 
than going the reprocurement route. 

That type of case, called essentiality, is in the category that has 
previously been ir ae, to as “amendment without consideration.” 
It is not the only type of case in that category. The so-called Govern- 
ment-action cases are also in that category. 

Let me refer now to a case where a piece of specialized photographic 
equipment had been developed under a development contract for the 
Air Force. By virtue of that development contract, Mr. Smith, it dis- 
tinguishes this case from the circumstance that you were previously 
dise ussing, Where a man had private development in his development 
wor k. 

Mr. SMITH. By any chance, do you know what the next lowest bid- 
der w: “i 

Mr. Nunn. This was not an advertised procurement, because of the 
nature of the problem. It was a negotiated procurement in this case 
that I am about to explain. 

Mr. Smirn. In other words, in the last case to which you referred, 
you simply had the various firms submit the engineering data and 
then you selected one which you felt was the best, and negotiated 
with him? 

Mr. Nunn. That was the B-47 case; yes, sir. 

Mr. Nimrz. You proceeded with no others ? 

Mr. Nunn. That is correct. 

Now, moving on to another case—and this is a case which will il- 
lustrate what we, possibly, call Government action—the B-47 case 
was an essentiality case—this specialized photographic equipment had 
been developed for the Air Force under a development contract, and 
we sought to get it into production. We negotiated with the quali- 
fied contractor, and we promised the contractor that we would give 
him drawings, specifications, and a model. 

After the contract was started, the Air Force did a number of 
things, and they were unfortunate, and all we could do was to make 
amends for them. Our technical people made certain changes or sug- 
gested certain changes to the contractor. The Air Force did not de- 
liver the drawings as soon as it said it would. The drawings that 
were delivered ultimately were found to be contradictory to these 
specifications and indeed, both were found to be contradictory to the 
model. 

This contractor went into the problem of trying to produce a new 
model, or a new item that had really reached the end of the dev elop- 
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ment stage, and, in endeavoring to do that, he found a lot of engi- 
neering problems had not been solved. His costs were up, and they 
far exceeded the amount of money that was in the contact. No price 
increases had been granted or negotiated with regard to the changes 
that had been suggested to the contractor and that he had made. As 
a matter of fact, this all occurred in the year 1951 when the Korean 
affair was putting such pressure on our procurement people that this 
sort of thing would happen with unfortunate frequency. Iam happy 
to say in passing at this point, however, that we observe in the Board 
in the Air Force that these Korean cases are pretty well now all ironed 
out. There are very few of them remaining for any decision—very 
few, indeed, if any. 

To go on with this case: It was perfectly clear to the Board that 
inequitable Government action had been taken and directed toward 
this particular contractor. He did not get his drawings and, when he 
did, they were no good. Accordingly, an audit was conducted of his 
costs, relief was granted, and he asked for relief, by the way, in the 
amount of about $105,000. However, relief was granted in the 
amount of $61,000. 

I think it is the usual situation that, in a Government-action case, 
relief is not granted in anything like the full amount that is asked. 
It is always true in the Air Force that an audit is conducted so that 
the measure of the Government’s relief, so to speak, fits the Govern- 
ment’s action or the equity that is in the case. 

Bear in mind that this is a fixed-price contract, and, in the normal 
rules of the business community, a contractor has assumed certain 
risks when he enters into such a contract. We do not propose to bail 
out all of the risks that a contractor normally assumes and is ex- 
pected to assume. 

In the Government-action area, the Board has decided approxi- 
mately 29 cases since 1951 and granted relief in 23, and denied relief 
in 6 altogether. 

There are a lot of reasons why these Government-action situations 
arise. Basically, they will come down to the proposition that by rea- 
son of things that the Government—the Air Force procurement of- 
ficers or other officers—have done caused the contract expenses. 

Mr. Smirn. May I interrupt there? On that last case, would you 
have had to have title IT in order to adjust that case ? : 

Mr. Nunn. We would. 

Mr. Smirx. Did you not have additional consideration because of 
the Government not living up to its side of the contract, or giving the 
appropriate drawings within the proper time? 

Mr. Nuwn. I do not think, Mr. Smith, that that is additional con- 
sideration. I really do not want to argue a legal matter, but, on the 
other hand, the contract fully spelled out the work that was to be 
performed. 

Mr. Smiru. Suppose you had adjusted the price without title IT; 
what would have happened ? 

Mr. Nunn. May I venture a guess that the paymaster who paid 
under the contract would, subsequently, have his knuckles rapped. 
I think the contract would not authorize the payment of any more 
money and, had we sought to adjust it and set it at another amount and 
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then, subsequntly, a finance officer had paid on that basis, the matter 
would have been regarded as illegal. 

Mr. Forrester. In other words, if I understand you, the contractor 
was dutybound through the inflexible rules of the law ? 

Mr. Nunn. That is right. 

Mr. Forrester. He was dutybound to determine then and there that 
there had been some mistakes made, but being human, he just did not 
do it, and in this particular case you rec ognized that there was a mis- 

take made by your agency under title Il and you could afford some 
equity and some relief ? 

Mr. Nunn. That is correct, sir; in order to correct these things 
we need title II. 

Mr. Smirn. If you had not had title II could you not have worked 
that case out ? if 

Mr. Nunn. I might add we worked it out as much as we could in 
order not to use title II any more than necessary, and there was a small 
bit of the changes area which we were able under the “changes” 
clause to amend the contract in this case, but we could not on the ‘rest. 
of it, because the work had already been performed. ‘There was no 
considerat! ion. We simply could not chs ange the contract beyond the 
little bit that we did which amounted to $2,000 or $3,000. 

Let us move on to another area that has been of particular interest 
to the committee, and that is the area of mistakes. 

In 1954-55 there were floods cai in New England. Those floods 
washed away some earth between a stream and a fence around one of 
our airbases. In the summer of 1955 the airbase received a threat 
that there would be similar floods the next winter to their fence, a 
rather valuable item, and accordingly they asked for bids on some 
earth moving and grading work. 

We received 1 bid for $900. Our engineers estimated that the 
work would cost about $25,000 and the contractor was notified that 
his bid seemed excessively low, and would he please come out to the 
base and look the situation over again and verify it. He came out 
to the base, and on that occasion the officer who was most familiar 
with the work that was to be done was absent and the assistant instal- 
lations officer took this contractor around and showed him the work 
to be done. 

Unfortunately, he did not see the whole picture. At that point he 

verified his bid. He went ahead and accepted the award. 

As soon as he got his shovel out there, and ready to go to work, 
he found out that this was quite a job, and he quit. He asked for 
about $9,000 relief. It was perfectly clear that there had not been 
any meeting of the minds in defining the work to be done under this 
contract—a mutual mistake—and on that theory he was awarded 
approximately $9,000 relief, and the job was done, by the way, before 
the fall cold weather and snows set in, which would have precluded 
any work and which would have been precisely the thing that gave 
rise to the risk to our property there. 

Mr. Draskrn. Would you say that New England is a particularly 
good place for improvident contractors ? 

Mr. Nimrz. I hope the people in Indiana will receive like con- 
sideration in the future with reference to the weather we are experl- 
encing. 
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Mr. Nunn. Mr. Nimtz, I might say I am from Terre Haute, Ind. 

Mr. Nimrz. Off the 1 ‘ecord, 

( Discussion off the record. ) 

Mr. Nunn. Now, let me just make a comment regarding these 
mistake cases. Most of them are small cases, and most of them are 
handled at the lower levels of delegated authority. By “lower” 
I mean lower than the Office of the Secretary, and that is the authority 
which cuts off at $50,000. 

The Board, I believe, has ruled on 26 mistake cases since 1951. 
One reason that this case was handled by the Board is because of the 
very touchy issue concerning verification. 

In the Air Materiel Command where this case first came in they 
were very troubled, legally speaking, under the regulations which 
they operate to grant relief because this contractor had gone out 
and verified his bid. But the essence of the matter was that there 
had not been a meeting of the minds. 

He had not perceived the nature of his mistake. There are a host 
of Comptroller General decisions with regard to the verification 
procedure, which is a procedure, according to the Comptroller, which 
must be so designed as to disclose to the contractor the possible nature 
of his mistake. So, if you suspect that a bid is too low, you go to the 
contractor to get verification of the bid, and the verification must be 
sufficiently open to give him an idea of what is wrong so that he can 
really check it and find the mistake. Because of the subtle ‘ty of the 
connection of thought in that case it was referred to the Board and 
dealt with. 

Let me give you another mistake case, and this, I think, is rather 
typical: 

The Air Force needed some walls in four buildings waterproofed. 
It advertised, and one contractor was low. He made a mistake in his 
bid. He multiplied 1,600 square feet by 100, which was the number 
of parapets, each containing 1,600 square feet. He got 16,000 instead 
of 160,000. As a result his bid was approxim: ately $15,000; whereas, 
all other bids ranged between $33,000 and $76,000. Verification was 
not pushed as far as it should have been. After the award the con 
tractor on his own discovered his own error. He did it in connection 
with making a check of his books for entirely other purposes. In 
the beginning this is purely a unilateral mistake, but the difference 
between a $15,000 bid and a r: inge of bids between $33,000 and $76,000 
is so substantial that in our view the contracting oflictr should have 
known there was a mistake and for that matter he should have pushed 
his verification so as to disclose to the contractor the possible area of 
error. 

We conducted an audit of his costs and found that we could cost 
this thing out with relief in the magnitude of $9,000. Accordingly, 
his total contract price in the end after the relief, was $24,000. These 
are approximate rounded off figures. 

Mr. Drasxin. Do you need title II to relieve a clerical error of that 
sort ¢ 

Mr. Nunn. We did there when it was not discovered until after the 
award was made. 

Mr. Forrester. But under the law an error of that kind would not 
be corrected anyway unless the other party contributed to the error: 
would it ? 
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Mr. Nunn. I beg your pardon, sir? 

Mr. Forrester. ‘A clear error on the part of the contractor where he 
multiplied and he got 16,000 where he should have had 160,000, under 
the law he could not be relieved of that unless the party he contracted 
with participated in the error, or misled him ¢ 

Mr. Nunn. That I think, is correct, and that is why this statute 
fundamentally is an equitable statute. This statute is designed so that 
we can on the basis of the error’s giving rise to the proposition that 
the contracting officer should have known of it, and should have per- 
ceived it. It is in that sense that the mutuality, in an equitable sense, 
is to be found. 

Mr. Forrester. In other words, you had him bound legally ? 

Mr. Nunn. Yes, sir. 

Mr. Forrester. But there was some responsibility for your con- 


tracting oflicer to realize that that bid was so low until there evidently 
must ha ave been some mistake ? 


Mr. Nunn. That is correct. 

Mr. Chairman, let me go now to the last area; namely, that of in- 
formal commitments. 

The Air Force had two new bases for which it needed master plans. 
A contract was let for architectural engineering services at about 
$39,000. After the architects started drawing up these master plans 
for these two bases the missions of the bases changed. They changed 
simply as a consequence of the fact that the Air Force is far from a 
static organization because events and technical changes and the 
weather cause changes in missions. 

It was unavoidable, and it did happen. As a consequence of those 
mission changes there were changes required in the plans. The 
officers who were most familiar with the kind of base that we wanted 
to create talked directly with the architect-engineers and got the 
master plans changed accordingly. ‘Those officers were not procure- 
ment officers. At the time there was considerable pressure to get 
these matters accomplished so that the programing of the bases could 
go forward as scheduled. 

Under all those circumstances the architect-engineers did a sub- 
stantial amount of work in these master plans beyond the cost of the 
contract or the value of the contract, and they did it so that it was 
attributable—it was done solely because of requested changes by un- 
authorized people in the Air Force, not people who were authorized 
to enter into contracts, not contracting officers or procurement 
personnel. 

An audit was conducted of his costs, and relief was given, I think, 
in the approximate amount of $25,000. 

Now, in this area we have had 11 cases since 1951, and apropos, Mr. 
Smith, of the question which you asked earlier, I might point out that 
we have had situations where contractors, finding out that the Air 
Force had a program of some type which called for a certain item, 
have sought to get into that business of producing it, and have come to 
the Air Force and represented their ability in producing this par- 
ticular item and sold us into thinking that they could—sold us to the 
extent that we have given them a facilities contract, a contract under 
which we would give them certain materials and equipment, but no 
production contract and no procurement contract and no promise 











60 DEFENSE CONTRACTS 





ever made for anything—and, indeed, statements by our procurement 
people that “you cannot count on any of this business.” 

They have stated “Here is our program, and there is no question 
about that.” We have found subsequently that that program, per- 
haps due to technology, changed, and we did not want more of this 
item. We were in no position to grant relief in a situation like that. 
We are in no position to grant relief where the contractor undertakes 
a risk in order to develop a new business, and then the new business 
never materializes. 

He is in no different position in dealing with the Government, or 
should not be, than he is in dealing with the normal commercial market. 

Mr. Forrester. May I inquire as to about how much more time you 
will consume, Mr. Nunn? 

Mr. Nunn. Well, sir, I have just one more case that I would like to 
mention. 

Mr. Forrester. I certainly do not want to shut you up. The gen- 
tleman is making an illuminating presentation, but I did want to say 
that we have a witness whom I understand is from out of town and 
wants to leave, and I was just wondering if the gentleman will not 
consume more than 5 minutes if he could let us call the other witness 
and give him an opportunity to testify and excuse him, and then you 
could take up your testimony at a later date ? 

Mr. Nunn. I prefer, Mr. Chairman, to wind it up because I am 
leaving tomorrow, and expect to be out of town for a considerable 
period of time. 

May I wind it up in about 5 minutes ? 

Mr. Forrester. Yes, sir. 

Mr. Nunn. I would like to put before the committee an oddity— 
the kind of situation that you can never foresee. A subcontractor— 
a rather highly skilled new small business—and new in the business of 
engineering—develops, let us say, a gadget, and one of our Air Force 
prime contractors finds out that that gadget has been developed and 
it looks as though it will fit nicely into his contract. So, they enter 
into a subcontract. 

Neither of them perceive the difficulties—the engineering difficul- 
ties—involved in attempting the adaptation of the gadget to the 
overall product being made by the prime contractor. As a conse- 
quence, the subcontractor’s costs far exceed any expectation, but he 
does manage to do the job eventually and at a substantial loss. 

There is no way in the world that we can pay that subcontractor. 
We have no contract with him. However, on the other hand, and 
bear in mind that the Air Force is the ultimate real beneficiary of all 
this that has gone on—and the sub and the prime both come to the 
Air Force and explain the circumstances. Moreover, as may very 
well occur, this subcontractor has other business with the Army or 
the Navy which is of a very vital nature, and the Army or the Navy 
advises us that he is essential to them and we take the theory of essen- 
tiality to be found on facts relevant to the Army and Navy procure- 
ment and apply it to the “loss however caused,” under a contract in 
which we are interested, but to which we are not a party, and under 
the proposed statute would be enabled to aid the prime contractor so 
as to compensate the subcontractor on the theory of the subcontractor’s 
essentiality. 

I would like, I think, to conclude on that. 
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Mr. Forrester. Are there any questions, gentlemen ? 

Mr. Nimrz. I have no questions, Mr. Chairman, but I want to thank 
the gentleman for the examples he has given us. He has been an ex- 
cellent witness. 

Mr. Forrester. Mr. Smith, do you have any questions ? 

Mr. Smiru. Has a companion bill been submitted in the Senate ? 

Mr. Nasu. The proposed legislation has been submitted to the 
Senate, Mr. Smith, but a bill has not been introduced as yet. 

Mr. Smiru. Are they the same committee that offered some sug- 
gestions, and gave you some advice last year? Have they had an 
opportunity to go over this / 

Mr. Nasu. Sir, Ll understand that the proposed legislation for some 
reason was referred to the Senate Armed Services Committee. Why 
that was done, I do not know. Last year it was the Senate Judiciary 
Committee. 

Mr. Smiru. Is the House Armed Services Committee familiar with 
this? 

Mr. Nasu. I do not know that they are, sir. 

Mr. Smitrn. What I am trying to get at—— 

Mr. Nasu. I know they are familiar with the title II legislation 
in general, 

Mr. Smiru. Do you expect some roadblocks in this legislation either 
in the Armed Services Committee, or in the Senate ? 

Mr. Nasu. I would be hopeful that there are none. 

Mr. Smiru. I understand that, and I agree with you on that, but I 
was just wondering how rough the road is. 

Mr. Nasu. I would not expect any roadblocks from the Armed 
Services Committee, sir. 

Mr. Smiru. That is all, Mr. Chairman. 

Mr. Forrester. Thank you, Mr. Nunn. 

I would like to say that insofar as I am personally concerned, I am 
delighted with the illustrations that the gentleman has given us. 
I will say it,might not be a compliment to you, but I would have 
followed you in every one of those decisions that you have assigned 
as examples. 

I think the gentleman was trying his best to do what was right 
and what was equitable and we appreciate your testimony. 

Mr. Nunn. Thank you, sir. 

Mr. Forrester. Now, I understand that Mr. Henry G. Hotchkiss, 
general counsel of the Aircraft Industries Association, is present, and 
wishes to testify now in order that he might be excused. 

So, if you will come around, Mr. Hotchkiss, we shall be glad to hear 
from you. 


STATEMENT OF HENRY G. HOTCHKISS, GENERAL COUNSEL OF THE 
AIRCRAFT INDUSTRIES ASSOCIATION, ACCOMPANIED BY ROBERT 
McMILLAN AND CHARLES D. WOODRUFF, AIRCRAFT INDUSTRIES 
ASSOCIATION 


Mr. Horcukiss. Thank you very much, Mr. Chairman. 
Mr. Forrester. I do not want to rush you, but I would like to say 
that it is now 12 o’clock, which is ordinarily our quitting time, and I 
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wonder if the gentleman could give his testimony in a matter of 10 
or 15 minutes ¢ 

Mr. Horcukiss. Yes, sir; 1 hope not more than 5 minutes. 

Mr. Forrester. We do not want to circumseribe you, and that is 
why I was asking you that question. 

Mr. Horcuxiss. I might add, Mr. Chairman, that Mr. Cook, who 
is the president of the Aircraft Industries Association, expressed his 
regret that he was unable to be here today. He was here yesterday, 
but another meeting interfered, and he was not able to appear. 

Mr. MeMillan of his staff is here, and Mr. Woodruff, who was the 
chairman of the committee that worked heavily on this statement, is 
also here, to answer any questions that the committee may wish to ask. 

I have a brief statement which I would like to read, and present to 
the committee, and then answer any questions that you may have. 

Mr. Forrester. You may proceed. 

Mr. Horcuxiss. The Aircraft Industries Association—and that 
name covers most of the large manufacturers of airframes, propulsion 
plants, missiles, and the like, and a cross section of the small ones 

Mr. Forrester. I wonder if the gentleman could raise his voice 
just a little ? 

Mr. Horcuxiss. Yes, sir; I will. 

The Aircraft Industries Association whose members do work for the 
Department of Defense and the military services in the fields of air- 
craft manufacture, missile production, and space exploration and in 
supporting fields wishes, on behalf of such members, to support and 
concur with the Department of Defense in its request to ms mM wigad 
nent the authority of title II of the First War Powers Act for use 
during periods of emergency. In these times of tensions and emer- 
gencies, of urgency in the de ‘velopment of missiles for intercontinental 
use, of cate hing up in the satellite field, and of striving to be the first 
to conquer outer space, we feel that it is essential that the Department 
of Defense have the authority which is provided in title II of the 
First War Powers Act and which would be provided by the pro- 
posed bill. 

It has been our expirence that in complex weapon-systems programs 
and in other complicated procurements, there arise from time to time 
situations in which it is extremely urgent that work go forward or 
that actions be taken by contractors ‘without. there being sufficient 
time for the execution of formal contractual documents. Sometimes 
the cost in time and dollars would be much greater if contractors did 
not proceed or change course on directions w ithout being fully covered 
by contractual documents. To meet these infrequent but important 
situations, we consider it essential that the Department of Defense be 
in a position to take appropriate action when a contractor has been 
requested to proceed with an urgent program of production, repair, or 
research. Quite understandably contractors will act more readily if 
they know that there is st: ututory authority for formalizing the com- 
mitments made. 

Likewise, members of this association know by experience that, in 
the complicated and sometimes hurry-up procurement which is neces- 
sary in these times, mutual mistakes are bound to occur. Thus, it 
seems to us to be clearly appropriate that the Department of Defense 
have the authority to correct expeditiously such mutual mistakes 
and any ambiguities which may arise. 
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Although most of our members may never be in a situation where 
they would be seeking an amendment to a contract without considera- 
tion, in order that they be saved to the defense effort, our members 
do deal with literally thousands of small suppliers, some of whom, 
because of lack of experience or otherwise, occasionally get into sit- 
uations where they cannot perform contracts which are of import- 
ance to the defense effort. We understand, therefore, the need of the 
Department of Defense for authority to deal with the situation of 
small contractors who have made mistakes and find themselves in dis- 
tressed circumstances with this to the extent that they must be helped 
if they are to be able to complete performance of essential work. We 
therefore endorse the request of the Department of Defense to the 
effect that this portion of the authority also be extended. We also 
believe that the authority to formalize informal commitments and to 
correct mistakes is of particular importance to small-business con- 
cerns, who typically are not so well equipped to obtain formal con- 
tractual documents and to guard against mistakes in contracts as are 
larger contractors, such as those represented by this association. 

Our members have, however, from time to time, found themselves 
in unusual situations in connection with the performance of defense 
contracts in which indemnification protection was necessary because 
of the unavailability or inadequacy of insurance. Accordingly, we en- 
dorse the need for the indemnification authority which would be pro- 
vided by this act. 

We are now ina period when there is great urgency in many weap- 
ons programs, particularly some in which members of this association 
serve the Department of Defense. In these fields, technological ad- 
vances are coming at such a rate that it is impossible to anticipate 
what requirements there may be in times ahead. Accordingly, we 
feel it is essential that the Secretaries of the military departments 
have at their disposal this emergency contracting authority. It pro- 
vides them with flexible procurement powers for use in connection 
with the unexpected, unanticipated, and unusual procurement situa- 
tions. Such situations do not occur frequently, but when they do oc- 
cur, they can be of great importance to individual contractors and to 
the overall defense effort. 

It has been our observation and experience that the armed services 
and the Department. of Defense have exercised the authority under 
title II in a very circumspect manner. They have developed uni- 
form regulations which place control of this authority generally at 
secretarial level exce pt for its exercise in the claims area, which in- 
volves relatively small dollar amounts. Confirming this view that the 
authority of title II has been used in a most closely circumscribed 
and carefully administered manner is the fact that the General Ac- 
counting Office, which prior to 1955 had opposed granting of this 
broad authority, has in 1955 and again in 1957 advised Congress ths FF 
in view of the manner in which the authority has been exercised, i 
saw no objection to its further extension. The act as proposed con- 
tains the requirement that the actions under it be made public. This 
requirement along with the existing well-developed practices and reg- 
ulations of the services should mean that the act will be carefully 
administered. 

Thank you, sir. 

28622—58——5 











64 DEFENSE CONTRACTS 


Mr. Forrester. Thank you, sir. 

Mr. Nimtz, are there any questions ? 

Mr. Nrmvrz. I have no questions. 

Mr. Forrester. Mr. Smith, do you have any questions ? 

Mr. Smiru. No questions. 

Mr. Forrester. Thank you, sir. 

Mr. Horcukiss. Thank you. 

Mr. Forrester. The witness is now excused with the thanks of this 
committee. 

We now have about 10 minutes that we could devote to Mr. Charles 
D. Woodruff. Let me ask, Mr. Woodruff, are you in a hurry to get 
away, or are you available at any time that we might want you, or 
what ? 

Mr. Wooprurr. Iam available; yes, sir, any time. 

Mr. Forrester. Any time? 

Mr. Wooprurr. Yes, sir. 

Mr. Forrester. Well, we have about 10 minutes in which we could 
hear from Mr. Ramsey, associate counsel, General Accounting Office, 
if he feels that he would like to use up about 10 minutes of this time. 


STATEMENT OF R. E. RAMSEY, ASSOCIATE COUNSEL, GENERAL 
ACCOUNTING OFFICE, ACCOMPANIED BY WADE LAMBERT, AT- 
TORNEY, LEGISLATIVE LIAISON STAFF OF THE COMPTROLLER 
GENERAL; AND MR. STOVALL, ASSISTANT DIRECTOR, ACCOUNT- 
ING AND AUDITING POLICY STAFF, AND MR. HAMMOND, ASSIST- 
ANT DIRECTOR OF DEFENSE AUDITING AND ACCOUNTING STAFF 


Mr. Ramsey. Thank you, Mr. Chairman. For the record, my name 
is Ralph Ramsey, and I am an associate general counsel in the GAO. 
With me is David Lambert, an attorney on the legislative liaison staff 
of the Comptroller General. 

If the chairman please, I have a short statement which with your 
per mission I would like to read into the record. 

Mr. Forrester. We do not want to circumscribe you at all, but 
we will have to leave here at 12: 15. 

Mr. Ramsey. This, I think, sir, will take only about 4 minutes. 

Mr. Forrester. I am giving you the time now, and you may use it as 
best you see fit. 

Mr. Ramsey. Thank you, sir. 

I have some slight changes in the prepared statement, a copy of 
which has been given to you and to the reporter. 

Mr. Forrester. You may proceed. 

Mr. Ramsry. We are pleased to be here this morning and discuss 
with the committee the provisions of H. R. 12894, on which we reported 
to the chairman of the Judiciary Commitee on June 18, 1958. 

The bill would be enacting into permanent law, w ith certain excep- 
tions, the authority now contained in title II of the First War Powers 
Act of 1941 (58 Stat. 838), as amended, which will expire on June 30, 
1958. 

Title II of that act gives the President power to authorize any agency 
of the Government which is exercising functions connected with the 
national defense to make or modify contracts without regard to other 
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laws relating to Government contracts whenever such action will fa- 
cilitate the national defense. 

As you gentlemen know, the Congress in recognition of the need 
for such emergency authority during periods of continued interna- 
tional unrest, has py various laws extended to June 30, 1958, the 
provisions of title Il of the First War Powers Act of 1941. 

The principal authority exercised under the act since its reactiva- 
tion by Public Law 921, approved January 12, 1951, has been making 
of so-called gratuitious contract amendments whereby prices are in- 
creased without any legal consideration to the ¢ Government. The au- 
thority granted by the act has also been used to a lesser extent to in- 
cle mnify contractors performing certain extrahazardous work, ex- 
cept for certain delegations to the following agencies. Requests for 
price relief in the case of the Department of Defense are granted by 
contract adjustment boards of the various services. In 1954 we made 
an examination of selected requests for relief approved or denied by 
the boards during 1952 and 1953. However, our review did not in- 
clude activities of the procuring agencies except as they related to cer- 
tain cases ultimately reached by the boards. In gener: al, - 1e decisions 
of the boards which we reviewed appeared reasonable in relation to 
their broad authorizations and objectives and casienae vith the in- 
formation presented to the boards. A copy of our report was for- 
warded to your committee on March 18, 1955, B-114872. We will, 
with the committee’s permission, submit a copy of that report for the 
record. 

Mr. Forrester. Without objection, it will be admitted for the 
record. 

(The report referred to follows:) 

REPORT OF SURVEY AND REVIEW OF ACTIONS OF THE ARMY, NAVY, 

AND AIR FORCE CONTRACT ADJUSTMENT BOARDS, MARCH 1955 

By the Comptroller General of the United States 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, March 18, 1955 
The honorable the SECRETARY OF DEFENSE. 


DEAR MR. SECRETARY: Herewith are two copies of our report on Survey and 
Review of Actions of the Army, Navy, and Air Force Contract Ad 
soards. Copies of this report are being furnished today to the Secreturies 


the Army, Navy, and Air Force. 
We would particularly appreciate your comments concerning our suggestions 
in the report for improving reporting procedures. 
Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States 


REPORT ON SURVEY AND REVIEW OF ACTIONS OF THE ARMY, NAvy, AND AIR ForCE 
CONTRACT ADJUSTMENT BOARDS 


GENERAL COMMENTS 


The Division of Audits, General Accounting Office, has made a survey of the 
activities, including a test review of individual actions, of the Army, Navy, and 
Air Force Contract Adjustment Boards. 

These boards operate separately within the three military departments for the 
purpose of granting relief to contractors under authority of title II of the First 
War Powers Act, as amended, and Executive Order 10210, dated February 2, 1951. 
The regulations under which they operate are expressed in general terms, vesting 
broad discretionary powers in the boards. Actions of the boards have dealt with 
the granting of relief to contractors through amendments without consideration, 
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and to a lesser extent with correction of mistakes in contracts, and formaliza- 
tion of informal commitments. Decisions by the boards are final. 

The boards receive requests for relief only after they have been reviewed and 
acted upon by the contracting officer and succeeding levels within the procuring 
activity concerned. However, procuring activities have authority for final denial 
of any request and may approve requests for correction of mistakes and for- 
malization of informal commitments not to exceed $50,000 for each request. 
Authority for final approval of requests for amendments without consideration 
has been reserved exclusively to the three boards, except for certain special 
delegations as discussed herein. 

From their inception early in 1951 to December 31, 1953, the three boards 
acted on 214 requests totaling $49,469,636, of which 148 were approved for 
amounts totaling $23,195,171 and the balance denied. The relief actually afforded 
the contractors may sometimes be less than the amount shown because in some 
instances the amount is a maximum, subject to reduction on the basis of ultimate 
costs experienced. 

Actions of the respective boards for the calendar year 1953 (appendix A), 
and cumulative from their inception in 1951 to December 31, 1953 (appendix B), 
are summarized as follows: 


Total actions Denied 


Approved | 
= —— |__| —__— 

| | 

| 


| r 
| Num- | Amount 


Num-| Amount | Num-} Amount! 
ber ber | ber 
| 

: 

For calendar year 1953: 
Army shea danaensti i ott sa Pit 46 | $9, 263, 244 42 | $3, 806, 314 4) $5, 456, 930 
Navy : ayes 26 | 9, 569, 438 | 17 | 2,127, 196 9] 7,442,242 
Air Force_-__. ies betoeoukine 17 | 1,548, 652 | 12 | 504, 329 | 5 | 1,044, 323 
——| , : ats 
Combined __- divide sb a teties 89 | 20, 381, 334 | 71 | 6,437, 839 18 | 13,943, 495 

From inception to Dec. 31, 1953 | 

Army-.- ; 133 | 31,355, 041 99 | 18, 456, 742 34 | 12, 898, 299 
Navy 53 | 13, 357, 828 32 3, 310, 929 | 21 10, 046, 899 
Air Fores 28 4, 756, 767 17 1, 427, 500 ll 3, 329, 267 
Combined 214 | 49, 469, 636 148 | 23, 195, 171 66 | 26, 274, 465 


! Amounts shown as denied include amounts by which claims were reduced prior to approval as well as 
claims denied entirely. 


In general, the decisions of the boards which we reviewed appeared reason- 
able in relation to their broad authorizations and objectives and consistent 
with the information presented to the boards. However, we are presenting in 
this report as a matter of information two decisions of the Army Board which 
we consider questionable in certain respects. (See p. 23.) 

The following significant matters were observed also during our survey: 

1. The regulations governing the use of the extraordinary authority to amend 
contracts without consideration have recently been revised to permit delegation 
below the board level in each department, by the Under Secretary or Assistant 
Secretary for Procurement of the department involved. (See p. 7.) 

2. The procedures for reporting of actions relating to the granting of relief 
to contractors by the boards and by the various procuring agencies under title 
LI of the First War Powers Act have not operated effectively. We have recom- 
mended that in the interest of simplifying and making more effective use of 
these reports, as well as establishing control mechanisms to assure accuracy 
and completeness of report data, the overall reporting requirements and related 
practices should be reexamined. Following this recommendation we have been 
informed that a committee, established in the Department of Defense to review 
recurring reports required from the military departments by the Office of the 
Assistant Secretary of Defense (Supply and Logistics), will consider the report- 
ing requirements under title II in the near future. (See p. 14.) 


CREATION AND AUTHORITY 


Under the provisions of title II of the First War Powers Act (50 U. S. C., 
app. sec. 611), as amended,’ and Executive Order 10210, dated February 2, 1951, 


ee 


1Under the most recent amendment (Public Law 443, 83d Cong., approved June 29, 
1954. 68 Stat. 322) the act remains in force until June 30, 1955. 
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the Department of Defense was granted, among other powers, the authority 
to (1) enter into contracts, (2) enter into amendments or modifications of con- 
tracts, and (3) make advance, progress, and other payments thereon, without 
regard to the provisions of law relating to the making, performance, amendment, 
or modification of contracts, whenever such action would facilitate the national 
defense. The Executive order also required the Secretary of Defense to prescribe 
or approve regulations which shall be uniform to the extent practicable through- 
out the Defense Establishment. 

On February 21, 1951, regulations governing the exercise of certain au- 
thority granted by title Il of the First War Powers Act, as amended, and 
Executive Order No. 10210, issued thereunder, shown as appendix E of this 
report, were signed jointly by representatives of the Secretaries of the Army, 
Navy, and Air Force, and approved by the Deputy Secretary of Defense. Among 
other things they provided for the establishment of a contract-adjustment board 
in each department. The regulations did not purport to cover all the authority 
conferred by the act and the Executive order, but were confined to (@) amend- 
ments of contracts without consideration, (b) correction of mistakes in con- 
tracts, and (c) formalization of informal commitments. 

3oard were established on the following dates: Army Contract Adjustment 
Board, February 28, 1951; Air Force Contract Adjustment Board, March 7, 1951; 
Navy Contract Adjustment Board, April 4, 1951. 

The directives establishing the boards conferred authority upon each for 
amendments without consideration, correction of mistakes, and formalization of 
informal commitments. Final authority to grant approvals for amendments 
without consideration was reserved to the boards, but delegations were made 
to the procuring activities for approval of correction of mistakes and formaliza- 
tion of informal commitments in amounts not exceeding $50,000 for each re- 
quest. For all three types of actions, the procuring activity may deny relief 
regardless of amount, in which event the request is not submitted to the board. 
Those cases submitted are either approved or denied by the boards and such 
decisions are final, subject to reopening only at the discretion of the boards. 

With respect to the Army, the authority under the joint regulations dated 
February 21, 1951, has been delegated to the Under Secretary who has desig- 
nated the board as the central authority for deciding requests for relief re- 
ferred to in accordance with administrative instructions issued by the Under 
Secretary. The Army board has responsibility only in relation to specific re- 
quests for relief forwarded to it. 

In the Navy the Chief of Naval Material prescribes administrative instruc- 
tions for processing of contractors’ requests for relief, under authority dele- 
gated by an Assistant Secretary. Under these instructions the Navy board, in 
addition to deciding specific requests for relief, is designated as the central re- 
porting point for all actions taken by the various Navy procuring activities in 
granting relief under the joint regulations. 

In the Air Force the board itself, by delegation of authority from an As- 
sistant Secretary, prescribes the types of information and proof required in con- 
nection with contractors’ requests. The Air Force board has the further re- 
sponsibility for maintenance of complete data as to all contracts and amend- 
ments made by Air Force activities pursuant to the joint regulations. 

Special delegations below Board level 

On December 13, 1952, the Secretary of Defense made a special delegation of 
authority to the Secretary of the Army to amend contracts without considera- 
tion “for the sole purpose of expediting ammunition production.” This ex- 
traordinary authority permitted the redelegation of authority by the Secretary 
of the Army to such military and civilian officials as he deemed appropriate. 
Redelegations with some restrictions were made to the level of the 14 ordnance 
districts. A similar special authority to the Army was approved by the Sec- 
retary of Defense on May 22, 1953, for the sole purpose of expediting the pro- 
duction of a calssified device. Redelegations were similarly made under this 
authority. Both of these special delegations were effective until January 1, 
1954, and on that date they were extended through June 30, 1954, at which time 
they were allowed to expire. 

The original joint regulations dated February 21, 1951, were revised, effec- 
tive January 1, 1954. (See appendix F.) The revision includes a relaxation 
of restrictions on the use of the extraordinary power to amend contracts with- 
out consideration in that it permits delegation below the board level within the 
three departments. This revision delegates to Under or Assistant Secretaries 
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of the Army, Navy, and Air Force certain authority which previously had been 
‘tained to the Secretary of Defense. 
During the preparation of this report we discussed with Defense officials the 
sirability of reconsidering the delegation in the light of the possibility of it 
way to abuse of a relief mechanism intended for use in time of 
regency. Further, an extension of delegation of this extraordinary power to 
‘r levels would not seem to be warranted under the relatively normal pro- 
ms Which now prevail. 
were advised that no special delegations of the authority to amend con- 
acts without consideration have been made by the Air Force or Navy, and that 
the Army delegations, since the expiration of the two special delegations referred 
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to above, are limited to the United States commander in chief, Europe, and to 
the commander in chief, United States Army, Europe. It was further stated 
that these latter delegations are limited to certain construction and communi¢ca- 


tion activities and have never been used or redelegated. 

In a joint letter from the chairmen of the three contract adjustment boards 
dated October 5, 1954, concurred in by the Office of the Assistant Secretary of 
Defense (Supply and Logistics), we were given assurance that the special 
delegations permitted under the revised regulations will be subject to protective 

1eausures as stated below : 

“With regard to the recent amendment to the regulation permitting, in certain 
extraordinary cases, the delegation of authority to approve amendments without 
consideration to a level below that of the Contract Adjustment Board, it should 

noted that, during the 9 months subsequent to the amendment’s enactment, 

ther the Air Force nor the Navy has made any delegations pursuant to the 
uthority set forth therein. With the exception of certain earlier delegations 
granted in connection with an emergency situation arising in the field of ammu- 
nition procurement, all of which delegations expired June 380, 1954, the Army 
has delegated this authority only to the United States commander in chief, 
Europe (USCINCEUR), and to the commander in chief, United States Army 
Europe (CINCUSAREUR). However, this authority, which in the case of 
USCINCEUR is limited to construction contracts only and in the case of 
CINCUSAREUR to line of communication activities only, has never been exer- 
cised nor redelegated. In this connection it is noteworthy that, in permitting the 
delegation of authority to approve amendments without consideration which 
increase the contract or unit price, said amendment is couched in language which 
underlines the extraordinary and exceptional nature of cases in which such 
authority may be employed and, further, requires a special finding by the 
Under or Assistant Secretary for Procurement to the effect that there are 
special circumstances clearly justifying’ such delegation of authority to a level 
helow that of the Contract Adjustment Board. It would appear clear therefore 
that the amendment will not, as is anticipated in the report, ‘encourage poten- 
tial abuse’ of the relief mechanism provided for under the act.” 

The extent of delegation downward of the use of this extraordinary power is 
of course a matter for sound administrative judgment. However, the im- 
portance of proper administrative controls over the actions taken under these 
special delegations cannot be overemphasized. Upon reenactment of title II of 
the First War Powers Act in 1951 the Comptroller General brought to the atten- 
tion of the Secretary of Defense the desirability of keeping the exercise of this 
authority at a high level and not delegating it indiscriminately to contracting 
officers. In reply, the Secretary stated that every effort would be made to see 
that these broader powers are administered as effectively as is possible. 


iction must facilitate the national defense 


The regulations of the Department of Defense issued under the provisions of 
Executive Order 10210 set forth a limited number of examples of types of cases 
with respect to which relief may appropriately be granted. These involve vari- 
ous fateors. Part II of the regulations dated February 21, 1951 (appendix E), 
also contains the specific condition that any action taken thereunder must be 
based on a finding “that the national defense will be facilitated thereby.” 
However, in relation to the most important function, that of approving amend- 
ments without consideration, the regulation provides very little clarification of 
the intent of this requirement, for the guidance of procurement personnel in 
deciding when to deny a claim or to recommend favorable consideration by the 
boards. 

(he board members may obtain some guidance from their prior decisions, 
but these are not given general distribution to procurement personnel. Granting 
or withholding relief in any case is a matter of judgment in the particular cir- 
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cumstances involved. However, the interpretation of what constitutes “facilitat- 
ing the national defense” can encompass reasons involving circumstances which 
only remotely relate to critical interests of defense, For example, in two cases 
of relief approved by the Army Board (ACAB case Nos. 88 and 95) referred to 
on pages 23 and 24, it is not clear to us how the actions taken meet the require- 
ment that the national defense will be facilitated. 


ORGANIZATION AND PROCEDURES 


Although the three boards perform similar functions they vary somewhat in 
size, composition, and operating procedures. The general comments herein relate 
to all three boards unless otherwise indicated. 


Organization 


Currently, the membership consists of 7, 3, and 5 individuals on the Army, 
Navy, and Air Force Boards, respectively. The respective departments have 
made available to the boards the services of legal counsel and, in addition, the 
Navy utilizes the services of a technical assistant. The members of the Army 
and Air Force Boards are Government employees in either a military or civilian 
capacity ana devote onis pores of thear 1. e tu Doard activities. The Navy 
has 1 full-time Government member as chairman and 2 non-Government mem- 
bers employed intermittently as needed. A list of the membership of the respec- 
tive boarus at Decelmver o1, sve, is Luciuaed in appendix WD. 

Each board is charged with the resvonsibility of estoblishing its operating 
rules and procedures. The Air Force Board is responsible also for prescribing 
the tvpe or information an proof tt shail accompany eontractors’ requests for 
relief, while in the Army and Navy this function is retained by the Under Secre- 
tary and Chief of Naval Materiel, respectively. 


Operating procedures 


Procedures have been prescribed within the three departments along the gen- 
eral pattern described below for instruction of personnel at the various procuring 
levels in handling requests from contractors. Requests are initiated by the 
contractor, who is required to prepare a written request for relief to be sent 
to the contracting officer. The required information to be contained in the 
request is essentially uniform for each of the boards. Each request for an 
amendment without consideration is required to contain a statement of the 
circumstances. The application is required to be accompanied by financial state- 
ments with supporting schedules to the extent deemed necessary for an under- 
standing of the financial condition of the contractor. Other information required 
may generally be class fied as follows: 

1. Provisions and status of contract 

2. Factors creating need for relief 

3. Importance of contractor to national defense 

4. Extent of relief needed. 

Details of the type of data required are set forth in procurement procedures, 
directives, and instructions issued by the respective military departments. 

A contractor’s request is examined initially by the contracting officer. It is 
then reviewed by higher authorities, following established channels of the pro- 
curing activity concerned, before going to the appropriate board. As previously 
indicated, requests that are denied by contracting activities or higher authority 
are not submitted to the board. 

In considering contractors’ requests the boards must necessarily rely heavily 
upon the review and recommendations of the contracting officer and the inter- 
mediate reviewing authorities of the procuring agency in matters such as essen- 
tially of the product, although the boards do obtain such additional evidence as 
they deem necessary. In the majority of cases reviewed by us, some audit work 
was performed by the administrative audit agencies. 

The procedures for consideration of the data submitted differ slightly among 
the boards. Preliminary consideration is usually given by a legal adviser (and 
for the Navy Board first by a technical assistant) who reviews and comments 
upon the contractor’s request. Board hearings and meetings are held on an 
“as needed” basis after each member has been afforded the opportunity to re- 
view the file. Though not always required, hearings are usually conducted with 
contractors’ representatives present, and transcripts of these hearings are made 
a part of the files. 

At least 3 members of the Army and Air Force Boards and 2 members of the 
Navy Board are required for a quorum. The Army Board requires concurrence 
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of at least 3 members for a decision; Navy requires at least 2. The Air Force 
has no specific written requirement, but in practice a minimum of three mem: 
bers must concur. A written decision signed by the chairman of the board is 
issued to the procuring activity that submitted the case. These decisions fur- 
nish the authority for the contracting officer to amend, correct, or formalize the 
contract. Board decisions denying requests are usually conveyed to the applicant 
by the procuring agency. Once a decision has been rendered the case is usually 
closed as far as the board is concerned. Any restrictions imposed by the 
board in granting relief are administered by the procuring agency. 

At the time of our survey the Army and Navy Boards generally had not at- 
tempted to obtain information from the procuring activities as to the actions 
taken to implement Board decisions. We felt that, as a practical matter, this 
information should be furnished the Boards in order that they may know 
whether the subsequent actions of the procuring agencies have effected the re- 
sults contemplated, and we made suggestions to that effect. We understand that 
recent action has been taken by the respective boards to obtain this information 
on current and future actions. 

We were advised that the boards occasionally confer with one another on com- 
mon problems, and that copies of their decisions are exchanged, although no 
formal procedures have been established for such interchange of information. 
We believe these interchanges are highly desirable. 


Reporting 

The actions of each Board together with those of the procuring agencies re- 
lating to granting of relief to contractors under title II are combined and sum- 
marized in quarterly statistical reports submitted to the Department of De- 
fense. These reports for the Department of the Navy are prepared by the Navy 
Board. The Air Force reports are prepared by the Air Materiel Command, Day- 
ton, Ohio, by direction of the Air Force Board. The Army reports are com- 
piled by the Deputy Chief of Staff for Logistics independently of the Army 
Board, based on information received from the Board and from the various 
technical services. 

In addition to the quarterly reports required by the Department of Defense, 
the Army Board prepares separate weekly reports and the Navy Board prepares 
monthly reports for internal use within those departments. 

The present system of reporting involves considerable work in the assembly 
of statistical data from field activities. From our observation the procedure 
is cumbersome and does not appear to provide reasonable assurance against ma- 
terial omissions and errors in the end reports. We were advised that reporting 
difficulties have been experienced in all three departments, and that suggestions 
have been made for simplification of report requirements. 

Actions taken under special delegations of authority apparently were not 
reported by the technical services. Consequently, the number of such actions 
is not known. It is understood that, following our discussions, steps were taken 
by the Assistant Chief of Staff, G-4 (now Deputy Chief of Staff for Logistics) 
to obtain more accurate and complete reports from the technical services, but 
we believe that further instructions may be required in connection with special 
delegations of authority within the technical services, for assurance of com- 
plete reporting of actions taken under these special delegations. 

We observed one instance of an amendment without consideration by the 
Commander in Chief, Far Bast, amounting to $82,444 for procurement of rice 
in Thailand, based on an authorization in 1952 from Office, Chief of Staff, Army. 
Under the regulations, this action would require a special delegation of authority 
from the Secretary of Defense, but no record of such delegation could be found. 
The action is reflected in appendix C as an amendment without consideration. 
There is presently no assurance that actions of this type will be reported. 

Representatives of the boards, G-4, and the Department of Defense, with 
whom we discussed these reporting problems, were aware of the need for simpli- 
fying and tightening reporting requirements, and they emphasized the necessity 
for an overall reconsideration by the Department of Defense in conjunction with 
the Departments of the Army, Navy, and Air Force rather than independent 
actions for improvements within the respective departments. In this connection 
we recommended that consideration be given to a reexamination of the overall 
reporting requirements with a view to (1) providing more useful reports, (2) 
simplifying reporting procedures, and (3) providing control mechanisms to assure 
accuracy and completeness of report data. 
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The Office of the Assistant Secretary of Defense (Supply and Logistics) has 
advised us that a committee has been established in the Department of Defense 
composed of representatives of that office and the military departments to review 
recurring reports required by that office, and that the item of reporting require- 
ments for claims recived and actions taken under title II of the First War Powers 
Act has been added to the agenda of the committee for early consideration. 


ACTIONS 


Our survey related to the activities of the contract adjustment boards, and, 
consequently, did not include activities of the procuring agencies, except as they 
related to certain cases ultimately submitted to the boards. However, the ma- 
jority of contractors’ requests have been disposed of directly by the agencies 
under delegated authority without reference to the boards, and for that reason 
we have included in this report a statistical summary ’ of total requests made by 
contractors and the actions taken by the agencies to (1) deny, (2) approve within 
limited authority, or (3) refer to the boards for consideration. (See appendix C.) 

From the inception of the activity on February 21, 1951, to December 31, 1953, 
the agencies reported 1,786 requests totaling $110,948,497, net of withdrawals. 
Under established procedures these were first considered for rejection, or for 
approval within authorized limits, by the contracting officer and succeeding 
levels within the procuring bureau, service, or command. Actions reported by 
the agencies on the total requests received were as follows: 








} Number Amount 

Total requests submitted, less withdrawals-- oa oanthaniia palaces 1, 786 | $110, 948, 497 
Deduct cases awaiting action by procuring agencies at Dec. 31, 1953_..____- 285 16, 558, 436 
Total requests acted on by procuring agencies ; 1, 501 94, 390, 061 

Final actions: seul 
Approved 706 5, 447, 660 
Denied......-. ~éai d pubiniechetnindltinie i j 550 36, 027, 593 
FRR etindwns sean Scns tenga ileal cies aig italia oe 1, 256 | 41, 475, 253 
Balance, cases referred to contract adjustment boards._-. : : 245 52, 914, 808 


From the foregoing tabulation it will be noted that, in addition to the cases 
passed along to the boards, the procuring agencies denied 550 requests totaling 
$36,027,593 and approved 706 requests for $5,447,660 at various levels of dele- 
gated authority. A summary showing the types of actions comprising these 
totals and the Departments to which they apply is presented in appendix C. 

Summaries of actions by the boards for the calendar year 1953, and for the 
period of approximately 3 years from the dates of their creation in February, 
March, and April 1951 to December 31, 1953, are included as appendixes A and 
B, respectively. 

The 245 cases shown in the preceding table as having been referred to the 
boards since their creation in 1951 consisted of : 


[Dollar amounts in thousands] 


} Combined | Army Navy Air Force 


' siieicieaSea ttle Da tedaaat ct 


|Num-) Amount |Num-| Amount |Num-) Amount |Num-) Amount 


| ber ber | | ber | ber | 

| 
saint Spica oniapcaciayihit ioe : ' pacientes 
Amendments without consideration.| 171 $47, 659 110 $29, 596 36 $12, 841 25 $5, 222 
Correction of mistakes sien ; 59 2, 251 33 297 23 | 1, 533 | 3 | 421 

Formalization of informal commit- | 
etn nets cep ndinssds ween . ! 15 3, 005 10 |} 2, 430 2 | 426 3 149 
ENTS bla cceean ote ste lbtesien Se tuniaden 245 52, 915 153 32, 323 61 14, 800 31 5, 792 





2Certain deficiencies in the reporting procedures under which these statistics were 


accumulated are commented on in the preceding section. 
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Of the 245 cases submitted to the boards, 22 requests totaling $887,755 were 
subsequently withdrawn by the contractors, 9 requests totaling $2,557,417 were 
awaiting action at December 31, 1953, and 214 requests totaling $49,469,636 were 
acted upon by the boards as follows: 











L Approved Denied ! 
| 
ink ie | Slt 7 7 
Number | Amount Number; Amount 
il tied Desist eS ~ —— —_ 
} | 
a cater Lucca dalliciadhackicta babies 99 | $18, 456, 742 | 34| $12, 898, 299 
ee ene ane er ne ee Ter 32 | 3, 310, 929 | | 21 | 10, 046, 899 
ae i irra i ate iin Micali anal bie cna ial 17 1, 427, 500 | 11 | 3, 329, 267 
I SEG ok Slits nk bs ainda eee 148 * 23, 195, 171 | 66 | ~ 26, 274, 465 
| | 





1 Amounts sho vn as denied include amounts of reductions in claims prior to approv al, as well as amounts 
of claims denied entirely. The numbers shown as denied represent only claims denied entirely. See 
appendix B. 


Amendments without consideration 


Actions on requests for amendments without consideration, constituting the 
greater part of the Boards’ activities, are summarized for the calendar year 1953 
in comparison with cumulative actions since the formation of the boards. 


Calendar year 1953 Cumulative since 


inception tn 1951 














oe 
Number Amount Number | Amount 
Army: 
MIPOVOE.. occ ccicnns ‘ / , — 22 $2, 033, 838 | 61 $16, 490, 517 
Se A re oe a lick ac cem eae 4| 5, 156, 152 | 33 12, 352, 699 
OG RON cic <dekhicnnatieaeKonbnancnteeor | 26} 7, 189, 990 | 4} 2, 843, 216 
Navy: | , : 
Approved._.-.-.--- S aenTt akan manineadaaien . a 3 | 496, 956 12 | 1, 667, 004 
Se icitnehintnnnn we | 9; 17,415, 521 2; ! 10, | O18, 165 
Total actions.............-....- 12| 7,912,477 32 | uy, 685, 169 
_—E ee | ee } —_ a | _ 
o ~ | —o ee ea a en, Bete ate nae 
Air Force: | | 
Nc a espa Sse eg 10 | 268, 050 | 14 953, 977 
Dee... cc ctcee : 5 1, 043, 434 | 10 | 3, 315, 169 
iin nacocpainininninns 15 | 1 311, 484 | 24 “ 269, 146 
Combined: 
a laa i a ad esi 35 | 2, 798, 844 87 19, 111, 498 
NE since ocnus cri ; 18 | 13,615, 107 | 63 25, 686, 033 
| —_— - ——— ——— — — ——_ —_ ——_—— 
a eck cite i 53 | 16, 413, 951 co 150 | 44, 797, 531 
1 





Requests submitted to the boards, 








1 Includes one request amounting to approximately $5,700,000, 


involving relief without consideration, 


covered a variety of circumstances requiring evaluation by the boards, In- 
dicated losses in the cases we examined were usually attributed to (1) under- 


estimates of costs in bidding on the contract initially, 


and labor costs not provided for in the contract, 
difficulties in performance, or a combination of these factors. 
the losses were related to actions which the Government took, or failed to take, 


in its capacity 


as the other contracting party. 


(2) inereases in material 


(3) unanticipated delays and 
In some instances 


With respect to those approvals of amendments without consideration observed 
by us in which the losses were primarily due to circumstance other than ac- 


tion of the Government in its contractual capacity, 
that the producer was essential to national defense, 
was of a critical nature and was urgently 
granted the contractor’s 


needed, 


the boards found either (1) 

(2) that the contract item 
or (3) that unless relief was 
activities could not continue and the loss of this pro- 
duction would be highly detrimental to national defense. 
findings involved 


In some instances the 
a combination of these and other factors. 
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In those cases in which relief was granted on the basis of losses occasioned 
by action or inaction of the Government in its contractual capacity, although not 
required, there was also frequently a finding by the Board that relief was neces- 
sary to avoid impairment of productive ability, or to enable performance of the 
contract or continued operations important to defense production. 

In most cases in which relief was granted the data supplied to the Board in- 
dicated that the contractor would sustain substantial losses and faced bank- 
ruptcy or serious impairment of productive ability if relief was not granted. 

In those instances observed in which the amount of relief granted approxi- 
mated the anticipated loss on the contract, provision was generally made for 
future price reduction in the event that actual costs were less than the contract 
price as increased by the relief granted. The amount of relief granted was 
usually less than the anticipated losses computed by the contractors. In im- 
pairment cases the amount of relief usually represented the estimated amount 
of additional funds considered necessary to enable completion of the contract. 
In others the amount was that determined by the board to be attributable to 
Government action or inaction in its contractual capacity. 

Requests denied by the boards have generally been for the reason that the 
granting of relief in that particular case would not facilitate the national de- 
fense. Reasons cited by the boards in connection with denials included, among 
others, (1) contract item no longer considered urgent, (2) losses would not 
seriously impair the contractor’s working capital, and (3) relief would serve 
merely to bail out creditors of the contractor. 

The largest request for an amendment without consideration during 1953 was 
that of a Navy contractor totaling approximately $5,700,000. The board found 
in this case that the contractor, although suffering a loss under the contracts, was 
able to continue in production, and at an overall net profit without relief. On 
that basis the request was denied. 

During our survey of the Army and Air Force boards, we observed that case 
files and control records were somewhat disorganized and in some instances 
incomplete. We made suggestions for several improvements, and we understand 
that corrective action has been initiated. 


Conclusion 


Our survey included a review of procedures, and an examination of selected 
requests for relief approved or denied by each of the boards during 1952 and 
1953, as well as visits to a limited number of contractors’ plants. Because the 
majority of requests were submitted by Army contractors, the greater part of our 
work was devoted to Army actions. 

In general, the decisions of the boards which we reviewed appeared reason- 
able in relation to their broad authorizations and objectives and consistent with 
the information presented to the boards. However, as a matter of information 
we are presenting below two decisions of the Army Contract Adjustment Board 
(ACAB) which we consider questionable in certain respects. 

1. ACAB Case No. 88.—In a case relating to the drilling of deep water wells 
under a Corps of Engineers contract, the Army Board in December 1952 awarded 
relief in an amount of approximately $250,000 to the contractor based on a 
finding that (1) the contractor was unable to absorb losses because of difficulties 
due mainly to inexperience and to strict interpretation of contract specifications ; 
and (2) bankruptcy appeared inevitable unless relief was granted and this 
would result in a loss of his facilities which would be highly detrimental to 
national defense. Our review indicated that the contractor attempted to perform 
without adequate equipment or experienced personnel and as a result ran into a 
series of reverses. The contractor ultimately subcontracted the entire job to an 
affiliated company. This company started new wells and completed them without 
undue difficulty. In view of the contractor’s lack of performance, and the 
several other well-drilling companies doing business in the area, we believe 
there is a reasonable doubt that the loss of his facilities, if indeed they had been 
lost, would have been highly detrimental to the national defense. It is not clear 
to us how this action met the requirement that the national defense was facil- 
itated thereby. 

2. ACAB Case No. 95.—In this instance the Army Board in February 1953 
granted relief amounting to approximately $15,000 on a Signal Corps research 
contract with an educational research institution on the premise that not to do 
so would weaken the institution’s ability to continue fundamental research 
for the Government on a long-range basis. The Board was aware that addi- 
tional financial support was probably available to the contractor and that other 
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contractors were available to conduct similar reasearch. Despite these con- 
siderations, the Board stated that the case presented “exceptional circumstances” 
which merited favorable consideration. The exceptional circumstances appear 
to be that the institution was considered an important link in a chain of non- 
profit research institutions performing long-range research for the Govern- 
ment. The 1-year time limitation which the Congress has repeatedly imposed 
in its recent extensions of the extraordinary authority under title II seems to 
indicate an intent to grant relief only in maintaining current urgent defense 
requirements. Relief to aid future research potential, particularly in the ab- 
sence of serious financial difficulties of the contractor in performing current con- 
tracts, does not appear consistent with this intent. Moreover, there appears 
to be a question as to how the national defense was facilitated by this action. 


APPENDIXES 
APPENDIX A 


Summary of actions by Army, Navy, and Air Force contract adjustment boards, 
calendar year 1958 


| 
Total Army Navy Air Force 


| 
Num-| Amount |Num-| Amount |Num-| Amount |Num-; Amount 


























ber ber | ber ber | i 
aa eet hte ee eile | | | 7 | ss me j 
| ; 
Amendments without con- 
sideration: | 
Cases pending at Jan. 1, | 
eiks ot tok? 10 | $1, 793, 492 3 $170, 158 | 3 | $1,097, 288 | 4| $526,046 
Requests received --_..... 59 | 17,077,551 | = 35 7, 386,182 | 12] 7,953,471; 12] 1,737,808 
, ARIE La RC, 69 | 18,871,043 | 38 7, 556, 340 15 9, 050, 759 | 16 2, 263, 944 
Less: | | | 
Withdrawn. __....... 12| 363,739/ 11 361,607} 1 | OID FisesPrenatincts 
Pending at Dec. 31, | | 
iste ttiaaie 4 2, 098, 353 | 1 4, 653 2 1, 136, 240 | 1 952, 460 
Cases acted on- 53 | 16, 413, 951 26 7,189,990 | 12) 7,912,477 15 | 1,311, 484 
Denied: | | | | } 
Requests denied en- | | | j | | 
ee 18 | 11, 584, 321 | 4 3, 806, 758 | 9 | 7,394,024 | 5 | 383, 539 
Requests denied in | | [ 
PS icinentpnsirveniicpnenih: SANTEE bo naceet LATE Lcwcecd. .. SHAE bominis 650, 895 
Total denied___..| 18 | 13, 615, 107 | 4} 5,156,152 | 9| 7,415, 521 | 5 | 1,043, 434 
Balance, ap-| eas ec aiien Laa hr cheat oh 
proved.........| 35 | 2,798,844 | 22] 2,033, 838 3 | 496, 956 10 268, 950 
——<—< ———_— =| —— = —— — ————— —| — —== 
Correction of mistakes: | | | 
Cases pending at Jan. 1, | | | | | | | 
a Cie Se Botte cco citnerned 7) Cree Ca | 
Requests received. __..._- 31 640, 720 19 | 212, 167 | ll 258, 147 1 |} 170, 406 
| ' i ' 
a pera ae Ors ghar <<“el «kat 6 OCR ae ee 
Total..................-| 35 | 1,898,376 | 19| 212,167} 15] 1,515,803} 1| 170,406 
Less: | | 
Withdrawn. ___...... 3 68,574} 2 68,3509; 1] O98 ie hic. dks. 
Pending at Dec. 31, | | | 
ENG. $C. idtenotaatinke 2 156, 527 | 1 | 96, 527 1 60, 000 |---2--|--22------= 
Cases acted on.__| 30] 1,673,275] 16 47, 281 13 1,455,588 | 1] 70, 406 
nd ee de 
Denied: | | | | 
Requests denied en- | 
SN kt BES gee aie red cision Notas acinar lL ddinuslaghocousat Caer eh ss 
Requests denied in | | 
NS. Fh. cocelbs batted aad 28, 180 |...-.. | DO Eres. | EB ecicd } 
Total denied. ___.|___.. 28,180 |......| 1,519 |_. 26, 661 |. 
=—= = SS Soo SSS SS SS SSS | SS SS | eS 
Balance, ap- | | | | 
DOOTOG sé cconns 30 1, 645, 095 16 | 45,762 | 13 1, 428, 927 1 170, 406 








See footnote at end of table. 
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Summary of actions by Army, Navy, and Air Force contract adjustment boards, 
calendar year 1953—Continued 




















Total Army Navy Air Force 
| —— —_—— _ — 
Num-| Amount |Num-| Amount |Num-| Amount | Num- | Amount 
ber | ber ber | ber | 
Formalization of informal | | 
commitments: | 
Cases pending at Jan. 1, | 
Pr Als...itess sav sabia tll san dba letil shit adil tlh asad ce capitan ae cate 
Requests received 10 | $2, 651, 361 5 | $2,075, 689 2 $426, 373 3 | $149, 299 
Total.... 10 2, 651, 361 5 | 2,075, 689 | 2 426, 373 3 149, 299 
Less | 
Withdrawn xgee -=4 49, 716 1 ONO ed I ndicaatieiia eile 
Pending at Dec. 31, | 
1953... ; : 3 Gene tnncc<saniewts 1 225, 000 
Cases acted on....| 6 | 2,204, 108 4} 2,025,973; 1 201, 373 | 
Denied | 
Requests denied en- | 
tirely eli len axel fc enim es ms ws Soest ceianeo iene celta apa ice Otel abla cleciaineesadediae eS Dit iain 
Requests denied in | | 
part } : 300, 208 299, 250 Wt | 889 
Total denied . - 300, 208 299, 259 60 889 
Balance, approved 6 1, 993, 900 4 1, 726, 714 1 201, 313 1 | 65,873 
Combined: a ay r 
Cases, pending at Jan. 1, | | 
1953 sole ote 14 3, 051, 148 3 170, 158 7 | 2,354, 944 4 | 526,046 
Requests received _ - 100 | 20, 369, 632 59 9, 674, 038 | 25 8, 637, 991 16 =| 2, 057, 603 
Total_. 114 23, 420, 780 62 9, 844, 196 32 10, 992, 935 20 = |2, 583, 649 
Less: | } | 
Withdrawn 16 482, 029 14 479, 772 2 2, 257 ws ia alain anaoth 
Pending at Dec. 31, | 
1953. aa 9 2, 557, 417 2 101, 180 4 1, 421, 240 | 3 1, 034, 997 
Cases acted on 89 | 20, 381, 334 46 9, 263, 244 26 | 9, 569, 438 17 i1, 548, 652 
Denied: | <—"s% / ; 
Requests denied en- 1 | 
tirely._- os 18 | 11, 584, 321 4 | 3,806,758 9 | 7,394,024 | 5 | 383,539 
Requests denied in | | 
part ! 2, 359, 174 1, 650, 172 48, 218 |_....- | 660,784 
Total denied 18 | 13, 943, 495 | 4 5, 456, 930 | 9 7, 442, 242 | 5 i, 044, 323 
Balance, approved 71 6, 437, 839 42 3, 806, 314 17 2,127,196 | 12 | 504,329 
| j 
: < a la ee niente sin a iors a — 
i 
' ' Represents reductions in amounts of contractors’ requests, applicable to those cases in which reduced 
| amounts of relief were approved. 
APPENDIx B 
Summery of actions by Army, Navy, and Air Force contract adjustment boards 
cumulative to Dec. 31, 1593* 
wit aainipiammaaii menaced ane 
Total Army Navy Air Force 
eae ae ee 
Num-|) Amount |Num-| Amount |Num-,; Amount |Num-;| Amount 
ber ber ber | ber 
canal epndannaaieameun sents ceajieacisial eabeaiianieascecimime manana ns . 
Amendments without con- 
| sideration: | | 
Total requests received. 171 |$47, 658, 349 110 |$29, 596, 200 36 |$12, 840.543 | 25 $5, 221, 606 
Less: | | 
: Withdrawn. a 767,465 | 15 748, 331 2 19, 134 | eu 
Pending at Dec. 31, | | | 
1953 ; 4 2, 093, 353 l 4, 653 2 1, 136, 240 | 1 | 952, 460 
: ecole $$ | |__| —__|_ __ 
Cases acted on.... 150 | 44,797,531 | 94 | 28,843,216 | 32 | 11,685,169} 241 4,269,146 


See footnotes at end of table. 
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Summary of actions by Army, Navy, and Air Force contract adjustment boards, 
cumulative to Dec. 31, 1953 ’—Continued 











l l l ~ 
| Total | Army | Navy Air Force 
| | 
—_— ——} _ —— - ——| as — aN ao on 
|Num- Num \Num- Num- 
| ber Amount ber | Amount | ber | Amount | ber Amount 
; Z — a > ——- 
Amendments without con- | | | 
sideration—Continued | 
Denied: | | | 
Requests denied en- | | j | 
tirely__- | 63 |$17, 556,437 | 33 6,427,165 | 20 | $8, 869,344 10 | $2,259, 928 
Requests denied in | 
part 7__. | |} 8, 129, 596 | 5,925, 534 | 1,148, 821 | | 1,055, 241 
| | 
- - _ 1 = — | = = 
Total denied | 63 | 25,686,033 | 33 | 12,352,699 | 20 | 10,018,165 | 10 | 3,315,169 
= | Los | |= 
Balance, approved-| 87 | 19,111,498 | 61 | 16,490,517 | 12] 1,667,004| 14] 953,977 
Correction of mistakes: 
Total requests received...| 59 | 2,251,123 | 33 | 296, 763 23 1, 533, 501 | 3 420, 859 
Less: Withdrawn | 4 70, 574 | 2 | 68, 359 | 2 | 2,215 | 
Pending at Dec. 31, 1953_- 2 156), 527 1 | 96, 527 1 | 60, 000 | | 
Cases acted on. | 53 2, 024, 022 30 131, 877 20 1, 471, 286 3 420, 859 
Denied: | | | | 
Requests denied en- | | | 
tirely 2 15, 222 | 1 2,013 | 1 13, 209 
Requests denied in | | } } | | 
part 2__. | 55, 922 | 29, 261 | 26, 661 
Total denied - _- 2 71, 144 | 29, 261 | 1 | 28, 674 1 13, 209 
Balance, approved._| 51 1, 952, 878 30 | 102, 616 19 1, 442, 612 | 2 | 407, 650 
Formalization of informal 
commitments: | 
Total requests received___| 15 | 3,005,336 10 | 2,429, 664 | 2 $26, 373 3 149, 299 
Less | | | | } 
Withdrawn. pein 1 49, 716 1 49, 716 
Pending at Dee. 31, | | 
1953 ad od s 3 307, 537 ‘ 1 | 225, 000 2 82, 537 
Ls . ce 
Cases acted on. ---- |} 11 | 2,648, 083 9 | 2,379,948 1 201, 373 1 66, 762 
Denied | | 
Requests denied en- | | | 
tirely : 1 217, 080 1 217, 080 . eesl 
Requests denied in | 
part 2 : 300, 208 | 299, 259 | 60 88 
Total denied 1 | 517, 288 1 | 516, 339 60 889 
Balance, approved. 10 2, 130, 795 8 1, 863, 609 | l 201, 313 1 65, 873 
Combined | 
Total requests received _- 245 | 52,914, 808 153 | 32,322,627 | 61 | 14,800,417 31 5, 791, 764 
Less 
Withdrawn 22 887, 755 | 18 866, 406 4) 21, 349 
Pending, at Dec. 31, | | | 
1953 _ . ~ | 9 2, 557, 417 2 101, 180 | 1 1, 421, 240 3 1, 034, 997 
Cases acted on.__.-..----} 214 | 49,469,636 | 133 | 31,355, 041 53 | 13, 357, 828 28 4, 756, 767 
Denied | 
Requests denied en- | | | 
tirely : 66 | 17,788,739 | 34 6,644,245) 21 8, 871, 357 11 2, 273, 137 
Requests denied in 
part ?__ a 8, 485, 726 | 6, 254, 054 1, 175, 542 1, 056, 130 
Total denied -- - | 66 | 26,274,465 | 34 | 12,898,299 21 | 10,046,899 11 3, 329, 267 
Balance, approved 148 | 23, 195, 171 99 | 18, 456, 742 32 3, 310, 929 17 1, 427, 500 


1 From the dates of establishment of the Aimy, Navy, and Air Force boards in February, April, and 
March 1951, respectively. 

2 Represents reductions in amounts of contractor 2’requests, applicable to those cases in which reduced 
amounts of relief were approved. 
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APPENDIx C 


Summary of contractors’ requests for relief submitted to Army, Navy, and Air 


Force procurement agencies for the period from Feb. 21, 1951, to Dec. 31, 


1953 ° 

















Total Army Navy Air Force 
Num-| Amount |Num-| Amount |Num-| Amount |Num-| Amount 
ber ber ber ber 
| 
Amendments without con- 
sideration: 
Request submitted by | 
contractors, net of with- | 
drawals 508 | $88, 690, 394 313 |$59, 419, 745 109 |$19,055,366 | 86 |$10, 215, 283 
Less cases pending at 
Dec. 31, 1953-- 108 9, 513, 736 65 5, 093, 797 15 2, 021, 873 28 | 2,398, 066 
Cases acted on by | 
procuring agencies 400 | 79, 176, 658 2448 | 54, 325, 948 94 | 17,033, 493 58 7, 817, 217 
Actions taken . 
Approved. 1 82, 444 1 82, 444 - te as ‘ i: a 
Denied. 228 | 31, 435, 865 137 | 24, 647, 304 58 4, 192, 950 33 2, 595, 611 
Total final actions | 
by procuring | 
agencies 229 | 31, 518, 309 138 | 24, 729, 748 58 4,192,950 | 33) 2,595,611 
Balance—cases re- = =~) 
ferred to contract | | 
adjustment | | | | 
| boards... _.- 171 | 47,658,349 | 110 | 29, 596, 200 36 | 12, 840, 543 | 25 | 5, 221,606 
Correction of mistakes | | | | 
Requests submitted by | | | 
contractors, net of with- | | } | 
drawals 1,040 | 14, 220, 569 405 7, 928, 200 366 | 4,754,723 | 269) 1,537,646 
Less cases pending at | | 
Dec. 31, 1953. 126 | 3,751,077 | 79) 1,834,714 21) 1,577,366 | 26 338, 997 
acai daiccies ‘ $< |__| —___| ih aciiiaanetaaanedee 
Cases acted on by | | | | 
procuring agencies..| 914 | 10, 469, 492 | 326 | 6,093,486 | 345 | 3,177,357 | 243 1, 198, 649 
Actions taken | : | eae | ; cee 
Approved. ......-- | 557 | 3,959,929 | 210 3, 183, 524 198 475,970 | 149 | 300, 435 
i Denied. 298 | 4,258,440 | 83] 2,613,109 124 | 1,167,886 | 91 477, 355 
| nets |e ——<_—_—_—_—|-——-|- — |—— 
' Total final actions | 
j by procuring | | | } | 
agencies 855 | 8,218,369 | 293 | 5,796,723 | 322) 1,643,856 | 240 | 
Balance—cases_ re- } { | 
ferred to contract 
adjustment | 
boards 59 | 2,251,123 | 33 296, 763 23 | 1,533,501 | 3 | 
Formalization of informal } | 
commitments: | | | 
Requests submitted by | | | | 
contractors, net of | | 
withdrawals 238 | 8,037,534 | 87 3, 498, 792 77 | 1,003, 933 74 3, 534, 809 
Less cases pending at | 
Dee. 31, 1953__.- | 511 3,203,623; 12) 177, 723 5 10,833 | 34) 3, 105, 067 
Cases acted on by | 
procuring agencies..| 187 4,743,911 | 75 3, 321, 069 72 993, 100 40 | 429, 742 
Actions taken: | | } 
Approved. . 148 1, 405, 287 46 657, 815 70 533, 687 32 | 213, 785 
Denied- 24 | 333, 288 19 233, 590 | 33, 040 | 5 66, 658 
| ae , sdeinnid pinamageboiioiteapsiaedmasii 
Total final actions | 
by procuring | | 
agencies. - 172 | 1,738,575 | 65 891, 405 70 566, 727 37 | 280, 443 
i Balance—cases_re- 
ferred to  con- | 
tract adjust- | | | 
ment boards-- 15 | 3,005, 336 10 | 2,429, 664 2 426, 373 3 149, 299 


See footnotes at end of table. 
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Summary of contractors’ requests for relief submitted to Army, Navy, and Air 
Force procurement agencies for the period from Feb. 21, 1951, to Dec. $1, 
1953 *—Continued 


Total Army | Navy Air Force 


Num-| Amount |Num-| Amount |Num-| Amount |Num-) Amount 


ber ber ber ber 
Combined: 
Requests submitted by 
contractors, net of 
withdrawals 1, 786 |$110,948,497 805 |$70, 846, 737 552 $24, 814, 022 429 |$15, 287, 738 
Less cases pending at 
Dec. 31, 1953 285 | 16, 558, 436 156 7, 106, 234 41 3, 610, 072 | 88 5, 842, 130 
Cases acted on by 
procuring agencies 1, 501 94, 390, 061 649 | 63, 740, 503 511 21, 203, 950 341 9, 445, 608 
Actions taken 
Approved. - 706 5, 447, 660 257 } O23. 783 268 1, 009, 657 181 514, 220 
Denied 550 | 36, 027, 593 239 | 27, 494, 093 182 4h, 393, 876 129 3, 139, 624 
Total final actions 
by procuring | 
agencies. 1,256 | 41, 475, 253 496 | 31,417, 876 150) 6, 403, 533 310 3, 653, 844 
Balance—cases re- } 
ferred to con- 
tract adjust- | 
ment boards... 245 | 52,914, 808 153 | 32, 322, 627 61 14, 800, 417 31 5, 791, 764 
Under regulations approved Feb. 21, 1951, governing the exercise of certain extraordinary authority 
granted by title II of the Ist War Powers Act, as amended, and Executive Order No. 10210 (appendix E). 
Note.—This summary was compiled from statistical reports furnished by the respective agenci¢ We 
understand that these reports do not include an undetermined number of additional requests acted on 
directly by Army procurement representatives under special delegations of authority. 


APPENDIx D 


MEMBERSHIP OF ARMY, NAVY, AND AIR Force CONTRACT ADJUSTMENT BOARDS, 
DECEMBER 31, 1953 


Name ARMY Position 


John H. Fanning, Chairman_-_ __.__.. Director, Office of Industrial Rela- 
tions, Office of the Assistant Secre- 
tary of Defense (Manpower and 
Personnel). 


Jess C. Radnor, Vice Chairman______- _. Colonel, Office of the Assistant Sec- 
retary of the Army (Materiel). 

eres 4s Ce a i See a Office of the Assistant Chief of Staff, 
GH. 

Leonard 41, BF Coster... snnns- Office of the Chief Signal Officer. 

hs I TR as sicdodnnesno cantata Siocict deny Assistant Comptroller (Contractual 
Loans) of the Army. 

Joseph H. Church___--_--______--___--. Office of the Chief of Ordnance. 

ea ee a Office of the Chief of Engineers. 

NAVY 

Frank Baldwin, Chairman____- ----~-~-. Rear admiral, SC, USN (Retired). 

a EE ee ae Vice president, Bank of New York; 
chairman of board of Brookings In- 
stitution. 

Wilfred L. Goodwyn, Jr_.__._--._----_--.. Investment banker, Goodwyn & Olds; 


member of board of Brookings In- 
stitution. 
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AIR FORCE 


Name Position 
Max Golden, Chairman___-__-.-_-- ___. Deputy for Procurement and Produc- 
tion to Assistant Secretary of the 
Air Force (Materiel). 
Center ED. BOTtOnDO PS nn sw cnticnieon Deputy for Contract Financing to As- 
sistant Secretary of the Air Force 
(Management). 


Gerritt W. Wesselink_____._._.._.__._.____. Associate General Counsel (Procure- 
ment) Air Force. 
Ne TD ie eectindnecue es Deputy for Accounting and Financial 


Management to Assistant Secretary 
of the Air Force. 

Arthur G. Frankel, Jr_____-_._._.._..._-_-_._.. Lieutenant colonel, Assistant for Pro- 
curement and Production, Office of 
Assistant Secretary of the Air Force 
(Materiel). 


APPENDIX E 


REGULATIONS GOVERNING THE EXERCISE OF CERTAIN AUTHORITY GRANTED BY TITLE 
II oF THE First War Powers Act, AS AMENDED, AND EXECUTIVE ORDER No, 
10210, Issurp THEREUNDER 


Part I—General Considerations 


1. By title II of the First War Powers Act, 1941 (50 U. S. C. App. see. 611), as 
amended by Public Law 921, Slst Congress (herein referred to as the “act”’) 
and Executive Order No. 10210, dated February 2, 1951, set forth respectively in 
enclosures (1) and (2) hereto, the Secretaries of Defense, Army, Navy, and 
Air Force have authority, under such regulations as may be prescribed or 
approved by the Secretary of Defense, to enter into contracts and into amend- 
ments or modifications of contracts, heretofore or hereafter made, and to make 
advance, progress, and other payments thereon, without regard to the provisions 
of law relating to the making, performance, amendment, or modification of 
contracts, 

2. These regulations set forth the standards governing the exercise of certain 
of the authority made available by said act and Executive order. These regu- 
lations do not purport to cover all the authority conferred by the act and Execu- 
tive order, but are confined to (@) amendments of contracts without considera- 
tion, (b) correction of mistakes in contracts, and (¢) formalization of informal 
commitments. The exercise of other authority conferred by the act and Execu- 
tive order will await the issuance of supplemental regulations. 

3. The authority granted by the act and the Executive order as described 
herein is an extraordinary one and its exercise must be carefully administered. 
Carelessness and laxity on the part of contractors should not be encouraged by 
the practice of granting relief to such contractors even though denial of relief 
in a particular case may result in some lack of cooperation on the part of a 
contractor. 

*art I1I—Standards Governing Exercise of Authority 


1. Any action taken under this part II must be based on a finding that the 
national defense will be facilitated thereby. 

2. The determination of whether in a particular case a contract amendment 
to be entered into without consideration, or the correction of a mistake or am- 
biguity in a contract, or the formalization of an informal commitment will facili- 
tate the national defense is a matter of sound judgment to be made on the basis 
of all of the facts of such case. Although it is obviously impossible to predict or 
enumerate all the types of cases with respect to which relief may appropriately 
be granted, examples of certain cases or types of cases where relief may be 
proper are set forth below. Such enumeration is not intended to exclude other 
cases where the circumstances are such as to warrant the granting of relief, and 
even in the enumerated cases other factors may result in a denial of relief. 
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a. Amendments without consideration 


(1) Where an actual or threatened loss on a defense contract, however caused, 
will impair the productive ability of a contractor whose continued operation as 
a source of supply is found to be essential to the national defense, the contract 
will generally be equitably adjusted to the extent necessary to avoid such 
impairment of the contractor's productive ability. 

(2) Where a contractor suffers a loss (not merely diminution of anticipated 
profits) on a defense contract as a result of Government action, the character 
of the Government action will generally determine whether any adjustment 
in the contract will be made and its extent. 


(a) Where the Government action is directed primarily at the contractor 
and is taken by the Government in its capacity as the other contracting 
party, the contract may be equitably adjusted if fairness so requires. Thus, 
where such Government action, although not creating any liability on its 
part, increases the cost of performance, considerations of fairness may make 
appropriate some equitable adjustment in the contract. 

(b) When the action is not taken by the Government in its capacity as 
the other contracting party, but in its sovereign capacity, relief will gen- 
erally not be granted. However, exceptional cases, depending on the nature 
of the action, the circumstances, and the effect on the contractor, may require 
an equitable adjustment in the contract when necessary to insure maximum 
cooperation and production in the national defense effort. 

b. Correction of mistakes 

(1) Effecting amendments of contracts with the least possible delay to correct 
mutual mistakes and ambiguities will facilitate the national defense by expedit- 
ing the procurement program and by giving contractors proper assurance that 
such mistakes and ambiguities, unavoidable in an expanded defense program, 
will be corrected expeditiously and fairly. As used herein the term “mutual 
mistakes” shall include— 

(a) A mistake which consists of the failure to express in a written con- 
tract the agreement as both parties understood it; 

(>) A mistake on the part of the contractor which is so obvious that it 
was or should have been apparent to the contracting officer; and 

(c) A mutual mistake as to a material fact. 


c. Formalization of commitments 


(1) Where any person has arranged to furnish or has furnished, on or after 
June 25, 1950, to a contracting agency of the Department of Defense or to a 
defense contractor any materials, services, or facilities relating to the national 
defense, without a formal contract, relying in good faith upon the apparent 
authority of an officer or agent of such contracting agency, written or oral 
instructions, or any other request to proceed from a contracting agency, such 
contracting agency may enter into an appropriate contract providing fair com- 
pensation therefor. Formalization of such commitments under such circum- 
stances will facilitate the national defense by assuring contractors, who have 
taken action to expedite performance or delivery without a formal contract, that 
they will be treated fairly and paid expeditiously. 


Part I1I—Contractual Provisions and Record Requirements 


1. All contracts and amendments to contracts made under the authority of the 
foregoing regulations shall— 
(a) Make reference to the act and the Executive order ; 
(b) Contain a statement of the fact and circumstances which justify 
action ; 
(c) Include a finding that the national defense is facilitated thereby ; and 
(d) Include the following clause : 


“EXAMINATION OF RECORDS 


“(a) The contractor (which term as used in this clause means the 
party contracting to furnish the supplies or perform the work required 
by this contract) agrees that the Comptroller General of the United 
States or any of his duly authorized representatives shall have access 
to and the right to examine any perrunent books, documents, papers, 





e 
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and records of the contractor involving transactions related to such 
contract. 

“(b) The contractor agrees to insert the provisions of this clause, in- 
cluding this paragraph (b), in all subcontracts hereafter made.” 


2. Complete data shall be maintained by each department as to all contracts 
and amendments to contracts made pursuant to the act, Executive order, and 
these regulations. 

Part IV—Exercise of authority 


1. The authority to approve requests for amendments of contracts without 
consideration, as referred to in part II of these regulations, will not be delegated 
below the level of a contract adjustment board to be established in each depart- 
ment. Each such board may be delegated the power of final determination. 

2. The authority to approve requests for correction of mistakes and ambigui- 
ties in contracts and for formalization of informal commitments, as referred to 
in part II of these regulations, will not be delegated below the level of the head 
of a procuring activity, as defined in paragraph 1-201.4 of the Armed Services 
Procurement Regulations, without specific approval of the Under or Assistant 
Secretary for procurement. 

8. The exercise of authority under these regulations will be in accordance with 
detailed instructions or directives, which shall be uniform to the extent practica- 
ble, issued by each department concerned. 


Part V—Reports 


The Secretary of each department shall submit quarterly a report of activities 
under these regulations in the form to be prescribed by the Chairman of the Muni- 
tions Board. 

JOHN T. KoEHLER, 
Assistant Secretary of the Navy. 
ARCHIBALD 8S. ALEXANDER, 
Under Secretary of the Army. 
EUGENE M. ZUCKERT, 
Assistant Secretary of the Air Force. 
Approved : 
Rosert A. Lovett, 
Deputy Secretary of Defense. 
FEBRUARY 21, 1951. 
APPENDIX F 
JANUARY 12, 1954. 


Memorandum for: Secretary of the Army. 
Secretary of the Navy. 
Secretary of the Air Force. 
Subject: Regulations, title II, First War Powers Act. 
I have approved the attached amendment of Department of Defense regulations 
governing the exercise of authority under title II of the First War Powers Act. 
This amendment is a relaxation of restrictions on the use of an extraordinary 
authority. It is essential that you exercise close supervision over the utilization 
of this authority within your respective departments. 
C. E. WILson. 
Nnelosure: Amendment of Department of Defense Regulations under title II, 
First War Powers Act. 
[Enclosure] 
AMENDMENT OF THE REGULATIONS GOVERNING THE EXERCISE OF AUTHORITY 
GRANTED BY TITLE II OF THE FIRST WAR POWERS ACT, AS AMENDED, AND 
EXECUTIVE ORDER NO. 10210, ISSUED THEREUNDER 


1. Amendments without consideration 

Paragraph 1 of part IV of the Regulations Governing the Exer- 
cise of Certain Authority Granted by Title II of the First War 
Powers Act, as Amended, and Executive Order No. 10210, Issued 
Thereunder, approved February 21, 1951, is hereby deleted and the 
following substituted : 
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“1. (a) The authority to approve any contractual amendment 
without consideration which increases the stated contract price 
or unit price may not be delegated below the level of a contract 
adjustment board established in each department, except in ex- 
traordinary cases or classes of cases as to which the Under or 
Assistant Secretary for Procurement of the department involved 
finds that there are special circumstances clearly justifying dele- 
gation to a lower level. Any such delegation, including the 
finding relating thereto, shall be reported promptly to the Sec- 
retary of Defense. 

“(b) The authority to approve all other types of contractual — | 
amendments without consideration may be delegated in whole | 
or in part to such lower levels as the Under or Assistant Secre- 
tary for procurement shall deem appropriate without the neces- 
sity for the finding required of him in the case of the contractual | 
amendments referred to in paragraph 1 (a) of this part. 

“(c) Any delegation of authority with respect to contractual | 
amendments without consideration may include the power of | 
final determination.” 


This amendment shall not affect any delegation of authority pre- | 
viously granted under the First War Powers Act or any action taken 
thereunder. | 

i 
i 
i 


2. Examination of records clauses 

This paragraph 2 brings the examination of records provisions of 
certain regulations governing the exercise of title IT authority into 
conformity with the clause found in section 7-104.15 of the Armed 
Services Procurement Regulations. 

(a) Paragraph 1d of part III of the Regulations Governing 
the Exercise of Certain Authority Granted by Title II of the 
First War Powers Act, as Amended, and Executive Order No. 
10210, Issued Thereunder, approved February 21, 1951, is de- 
leted and the following substituted : 


“d. Include the following clause: 
“EXAMINATION OF RECORDS 


“(a) The contractor agrees that the Comptroller General of the United 
States or any of his duly authorized representatives shall, until the expira- 
tion of 3 years after final payment under this contract, have access to and 
the right to examine any directly pertinent books, documents, papers, and 
records of the contractor involving transactions related to this contract. 

“(b) The contractor further agrees to include in all his subcontracts 
hereunder which may hereafter be made, a provision to the effect that the 
subcontractor agrees that the Comptroller General of the United States 
or any of his duly authorized representatives shall, until the expiration of 
3 years after final payment under the subcontract, have access to and the 
right to examine any directly pertinent books, documents, papers, and 
records of such subcontractor involving transactions related to the subcon- 
tract. The term “subcontract” as used in this clause excludes (i) purchase 
orders not exceeding $1,000 and (ii) subcontracts or purchase orders for 
public utility services at rates established for uniform applicability to the 
general public.” 

b. The Regulations Governing the Authority to Contract Under Title 
II of the First War Powers Act, as Amended, and Executive Order No. 
10210, Issued Thereunder, approved July 17, 1951, are hereby amended so 
as to change the period at the end of paragraph 5 and of paragraph 6 to 
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a comma, and add the following to both paragraph 5 and paragraph 6: 
amended’.’ 


JOHN SLEZAK, 
Assistant Secretary of the Army. 
R. H. Focuer, 
AssistantSecretary of the Navy. 
ROGER LEWIS, 
Assistant Secretary of the Air Force. 
Approved: 


C. E. WILSON, 
Secretary of Defense. 

JANUARY 1, 1954. 

Mr. Ramsey. We have not reviewed the actions of the boards since 
that time. Because of the importance which the negotiation process 
plays in procurement by the Department of Defense our efforts in 
relation to contract activities have been directed primarily to reviews 
of the negotiation and administration of defense contracts. The find- 
ings which have resulted from our work in this area, and the corrective 
actions which have been achieved, recommend that we continue to con- 
centrate our efforts on these aspects of negotiated procurements. 

It appears, on the basis of our available information, that the admin- 
istrative use of such authority, that is, the war-power authority, has 
been comparatively free from abuse. In view thereof, we do not object 
to enactment of H. R. 12894. 

That concludes my statement, Mr. Chairman. 

Mr. Forrester. Are there any questions, gentlemen ? 

Mr. Nrmrz. I have no questions, Mr. Chairman. 

Mr. Forrester. Mr. Smith, do you have any questions ? 

Mr. Smirn. I have two questions. 

On the bottom of page 1: 

In general, the decisions of the boards which we reviewed appear reason- 
able— 

Wherein did they not appear reasonable ? 

Mr. Ramsey. Mr. Smith, we have with us two gentlemen from our 
technical staff, Mr. Stovall, who is Assistant Director of the Account- 
ing and Auditing Policy Staff, and Mr. Hammond, Assistant Director 
of Defense Accounting and Auditing Division, who can discuss the 
details of those findings, if you desire. 

Mr. Smiru. I would like to have those two things cleared up. You 
say: 


In general, the decisions of the boards which we reviewed appeared reason- 
able— 
and I want to know wherein they are not reasonable. 

Also, on page 2, you say it appears that they have been compara- 
tively free from abuse. 

Wherein have they been abused? They either were or they were 
not. 

Mr. Ramsay. Mr. Stovall, will you address yourself to those ques- 
tions, please ? 

Mr. Srovauy. To the first question, that, in general, the decisions 
appeared reasonable. We have in the report to which Mr. Ramsay 
felareod, on pages 23 and 24, two cases in which we were unable to 
follow the conclusions of the board as to how they reached the decision 
that these particular cases would facilitate national defense. ‘Those 
vases, if you wish, sir, I can outline for you. 
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Mr. Smiru. In this report of March 18 that you are submitting as 
a part of the record ? 

Mr. Srovauu. Yes, sir. 

Mr. Smiru. And I can find those cases on pages 23 and 24? 

Mr. Srovauy. That is correct. 

Mr. Smirn. What about this last paragraph in this prepared state- 
ment ? 

Mr. Srovatu. This was intended as a statement in the area of a 
general observation, recognizing that we have not made a recent 
study of the specific actions of the boards. 

We have been working in the area of defense contracts, particu- 
larly, in relation to the examination of negotiation and contract agen- 
cies administration, and, to the extent of anything that has come to 
our attention, it appears that the authority has been reasonably 
administered. 

Mr. Smiru. Well, you say it appears they have been comparatively 
free from abuse. W ell, what abuses have they had ? 

Mr. Srovaty. We have no indic: ations to my knowledge. I am 
addressing myself, primarily, to our review of the activities. 

Mr. Smirn. Up to 1955? 

Mr. Srovauu. Yes, sir; up to the date of this report. 

Mr. SmirH. You do not know what has happened since 1955, then ? 

Mr. Srovatu. To the extent of the review that we made of the 
Contract Board activities, I know of no cases at that time that would 
indicate abuse. 

Mr. SmirH. Well, it seems to me that, in all fairness to all the 
services, you ought to say they have been free from abuse, if there 
has been no abuse. If there has not been any abuse, then give them 
the benefit of the doubt, and say there is no abuse that you can find. 

It does not seem that I would let that testimony go before me, if 
I were a judge, on that basis. Either you did or you did not. 

Mr. Srovatu. I think one of the problems, of course, is the extent 
to which judgment is involved in ndiniaaties ‘ing the broad authority. 

Mr. Smiru. Is it correct to say that, in your opinion, based upon 
what you have reviewed, the administration of this authority has been 
free from abuse? Is that correct? Or, has it been comparatively 
free? 

Mr. Ramsey. Mr. Smith, may I point, for your reference, to a quo- 
tation from the report which has been submitted to the committee? 

Mr. Smiru. I would be happy to have such information. 

Mr. Ramsey. On page 23, the first paragraph, I believe, reflects 
what we have in mind: 

In general the decisions of the boards which we reviewed appeared reasonable 
in relation to their broad authorizations and objectives, and consistent with the 
information presented to the boards. 

What we have said is we have found no reason to object to the action 
which they have taken. We can say that we have not found abuse 
in the examination which we have made, bearing in mind that it is 
not a recent examination, and that it was not, even at that time, a 
100-percent examination, but, rather, a spot checking of the cases 
which we undertook in the area. 

Mr. Smiru. Thank you, Mr. Chairman. 
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Mr. Draskin. May I ask a question of Mr. Nash or Mr. Steger? 
The GAO has, apparently, given you a clean bill of health insofar 
as they have inspected you through 1954. Since that time, have you 
changed your proc edures or your standards ¢ 

Mr. Nasu. No, sir. 

Mr. Drasxin. Thank you, Mr. Nash. 

Mr. Ramsey, do you have any problem with the progress-payment 
situation? Is GAO in accord with allowing the Government to grant 
progress payments without any specific authority ? 

Mr. Ramsey. We are, sir. The decisions which have been cited I 
believe reflect the attitude we have taken. I presume probably we 
could find other similar ones on progress payments. The progress 
payment as we understand it and as it is defined in various regulations, 
is a hw iy as the work progresses for material on which either title 
or a valid lien is taken by the Government. My recollection of the 
Geto cited is we have said that such payments and such payment 
provisions do not contravene section 3648 of the Revised Statutes. 

Mr. Forrester. If there are no further questions, I thank you, 
Mr. Ramsey. 

Mr. Woodruff, will you come forward, please? I think probably 
since Mr. Nimitz, the gentleman from Indiana, has to leave, we prob- 
ably might hear him out. I understand this is the last witness we 
have. If we can hear him out, we can conclude these hearings. Am 
I correct in that? All right, Mr. Woodruff. 


STATEMENT OF CHARLES D. WOODRUFF, ASSISTANT COUNSEL, 
LOCKHEED AIRCRAFT CORP. 


Mr. Wooprurr. To supplement the statement made by Mr. Hotch- 
kiss, particularly with respect to some of the questions of the com- 
mittee on matters that have come up in the course of the hearing—this 
is from the viewpoint of a defense contractor—I would like to em- 
phasize the fact that in the field of defense contracting we live in a 
state of emergency of change and of urgency and, with the con- 
currence of the service involved, we have to move; we have to do 
things and do them now, as against waiting a day or two or a month 
or two for an appropriate piece of paper. 

Ordinarily these actions can in due course be covered contractually 
by normal procedures. 

Mr. Smith has raised the question: Could you not take care of such 
situations pursuant to the normal contracting authority of the De- 
partment of Defense? In 999 cases out of 1,000, the answer to that 
question would be “Yes.” But, as has been indicated by the testimony 
of the representatives of the Department of Defense and the services, 
there are these occasional unusual situations where the authority of 
title II or such authority is essential. 

I would like to confirm from the industry viewpoint that the admin- 
istration of this authority in the past has been on a very high level. 
I have known a time or two when I wished it was not so closely cir- 
cumscribed. But we recognize that in administering a broad author- 
ity like this there must be some carefully observed rules. I think the 
Department of Defense has developed an excellent set of regulations 
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and practices and procedures in connection with this authority, which 
makes it desirable that it be continued. I think it would be extremely 
difficult. and a long, drawnout process to try to write more specific 
legislation and that in view of the background that there is in connec- 
tion with this authority, this is not necessary. 

This authority to me is one which the services should have in order 
to enable them to move quickly and to meet new situations and also to 
enable them to deal fairly and rightly with the other contracting 
party, the defense contractor. Thank you. 

Mr. Forrester. Are there any questions ? 

Mr. Nrmtz. I might address this question to the witness and the 
other civilian representatives here today. Suppose this authority is 
not continued. What reluctance will there be on the part of industry 
to enter into contracts and what other solution is there ? 

Mr. Wooprurr. I think by and large the defense industry would 
continue to go ahead and do the things that have to be done. When 
we found ourselves in that unusual situation where we subsequently are 
not able to obtain contractual coverage, I do not know what we would 
do. There are in some situations the possibility of the General 
Accounting Office, sometimes maybe the Court of Claims, or maybe 
a special bill in Congress. 

Mr. Sairu. Take it off the renegotiation. 

Mr. Wooprvurr. If we happen in a particular year to be making 
money enough, but it is a very comforting thing to at least have this 
authority available to the services and in some instances conceivably 
it might influence the action of the contractor to know that this author- 
ity is there. 

Mr. Nruvrz. To go forward defensewise, you think it is absolutely 
necessary that we do this? 

Mr. Wooprurr. I am sure that is correct. 

Mr. Forrester. Yesterday there was mention of a problem at the 
Lockheed plant at Marietta, Ga. I know very little about it. Is the 
gentleman able to tell us about that particular problem ? 

Mr. Wooprurr. The Lockheed plant at Marietta, Ga., is an Air 
Foree plant and the Lockheed Co. reopened it for the Air Force 
I think early in 1950 to build B-47’s. The capacity of the Boeing Co., 
which designed the B-47, was not large enough to meet the require- 
ments for the airplane. Accordingly, the Douglas Co. and the Lock- 
heed Co. were brought in to add their ¢ apabilities, The Douglas Co. 
subsequently built B-47’s at Tulsa, Okla. We opened up the Marietta 
plant and built B-47’s there. 

Initially we operated under cost-plus-fixed-fee contracts such that 
not only the pe unt but all of the inventory and work in process was 
owned by the Government. However, it was in line with general policy 
and desired by the Air Force that we go over to fixed-price contracting 
whenever we had acquired enough experience to be able to price. 

Accordingly, we did I think about 3 years later, convert to fixed 
price. At that point the risk of loss with respect to all inventory and 
work in process became ours instead of being the Government’s. 

Our projections of the extent of our exposure at that time ran 
upward of $200 million. This is in value of inventory. We could not 
hae insurance coverage anywhere near approaching such an amount. 
So in order to enable us to go to fixed price contracting the Air Force 
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undertook to protect us over and above the maximum amount of insur- 
ance which we could obtain. 

Mr. Forrester. They do that under title I1? 

Mr. Wooprurr. That was done under title IT. 

Mr. Forrester. They could not do it if title II is not renewed? 

Mr. Wooprurr. I believe there is no other way it can be done. 

Mr. DraBKIN. What would you do if you were producing in the 
same plant aircraft for commercial customers? How would you 
handle your risk of loss problem ? 

Mr. Wooprurr. We might maintain a separate inventory and in- 
sure that. Of course, we “have insurance cove rage which is effective 
ahead of the Government indemnification, I believe at this point some- 
where between $50 million and $60 million. Very likely, if we had 
to have a commingled inventory we would have that apply and that 
would probably far exceed the requirements of any commercial busi- 
ness we might have in the plant. It is a little hard to answer such a 
question hypotheti cally because there can be so many variations in the 
facts in such a situation. 

Mr. DraBKxin. Certainly a commercial consumer like Pan-American 
or Eastern would not be about to indemnify you for any loss in your 
inventory. 

Mr. Wooprurr. No, but by the same token, it is not very likely that 
they would be buying in such volume that we would not be able to 
get sufficient insurance coverage. 

Mr. Forrester. Any further questions? 

Mr. Surru. The lack of insurance, is it because the insurance for 
the amount is not available or because the cost was prohibitive to 
Lockheed ? 

Mr. Wooprurr. Because the limits were not available. 

Mr. Smiru. You mean there actually is a situation where we can- 
not get insurance ? 

Mr. Wooprurr. It is very extraordinary, but this is the largest air- 
craft plant in the country, I believe, and it was designed and built 
for the construction of large aircraft. As a result, it is virtually one 
single room without firewalls. It is designed for efficiency in pro- 
duction. 

Mr. Smiri. To get insurance you would have to put in firewalls? 

Mr. Wooprurr. Which would have defeated the purpose of the 
plant. 

Mr. Smiru. How about your other plant at Sunnyvale? 

Mr. Wooprurr. We do not have the problem there. 

Mr. Sairu. Is not the activity at Sunnyvale more likely to cause 
trouble than the activity at Marietta ? 

Mr. Wooprurr. I have been talking in terms of fire and extended 
coverage. We anticipate that we will have risks arising out of the 
work we do at Sunnyvale in the missile, satellite, and space fields 
which may require indemnification. 

Mr. Smirn. Thank you. 

Mr. Wooprurr. In fact, we do have or are at the point of being 
given indemnification in connection with 2 or 3 of our programs at 
Sunnyvale. 

Mr. Forrester . Thank you, Mr. Woodruff. 

I believe Mr. Nash had something else to say. 
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Mr. Nasu. I would like to state for the record that the Department 
of the Army was prepared to testify today on this bill but in the inter- 
est of saving the time of the subcommittee and because of the fact that 
they feel that the Department of Defense position has been adequately 
expressed by other representatives, they have nothing to add. 

Mr. Forrester. Do they have any statements they want made a 
part of the record ? 

Mr. Nasu. I do not believe they have prepared testimony. They 
were merely willing to go over with you an particular questions you 
had as to the Army “administration of the title II authority. 

I would also like to express the appreciation of the Department of 
Defense for the time and consideration that the subcommittee has 
given to the presentation of our views on this legislation. 

Mr. Forrester. Thank you, sir. It was the pleasure of the subcom- 
mittee to hear from all you gentlemen. 

Mr. Counsel, will you read to the reporter the letters or statements 
you have, identify them. They will be made part of the record in this 
hearing. 

Mr. DranKrx. We received letters from the following agencies in 
regard to this bill: The Department of Defense, the National Ad- 
visory Committee for Aeronautics, the Comptroller General of the 
United States, and the United States Government Printing Office. 

Mr. Forresrer. Is that all ¢ 

Mr. Drapkrn. Yes, sir. 

Mr. Forrester. Let all those be made part of the record. 

(The letters referred to follow :) 

THE SECRETARY OF DEFENSE, 
Washington. 
Hon. SAM RAYBURN, 


Speaker of the House of Representatives. 


DeaR MR. SPEAKER: There is enclosed a draft of legislation, “To authorize 
the making, amendment and modification of contracts to facilitate the national 
defense.” 

This proposal is part of the Department of Defense legislative program for 
1958, and the Bureau of the Budget has advised that there would be no objection 
to its transmittal to the Congress. It is recommended that this proposal be 
enacted by the Congress. 


PURPOSE OF THE LEGISLATION 


The purpose of this legislation is to enact into permanent law, with certain 
exceptions, the authority now contained in title II, First War Powers Act, 1941 
(55 Stat. 838), as amended, which will expire on June 30, 1958. This authority 
would be effective only during the current and any other national emergency 
declared by the Congress or the President and for 6 months after the 
termination thereof. 

The proposed legislation generally provides that during a national emergency 
the President may authorize any department or agency of the Government 
which exercises functions in connection with the prosecution of the national 
defense effort, to enter into contracts or into amendments or modifications of 
eontracts and to make advance payments thereon without regard to other 
provisions of law relating to contracts whenever he deems such action would 
facilitate the national defense. 

Pursuant to such authority, as is now the case under title II of the First 
War Powers Act, such a department or agency would be empowered to amend or 
modify a Government contract without additional consideration where, for 
example, an actual or threatened loss on a defense contract would impair the 
productive capacity of a contractor whose continued existence is needed for the 
national defense. 
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Similarly, such legislation would authorize the correction of mistakes and 
ambiguities in contracts and the formalization of informal commitments. 
When procurement is large scale, as is the case today and in the foreseeable 
future, there will, despite careful procedures, inevitably be some mistakes by 
the Government and contractors in making contracts and some failures on both 
sides to formalize agreements. Extension of time of performance on contracts 
and waiver of liquidated damages where justified would also be permitted 
under the legislation. 

The proposed bill would enable the military departments to deal with these 
individual situations expeditiously, fairly, and without interruption of contract 
performance. Moreover, the authority sought will be of general value to the 
whole procurement program, because of the assurance it gives all contractors 
that if these difficulties arise, they will be promptly handled. Many of these ad- 
justments are accomplished by overseas commands with foreign contractors. 
These are important in maintaining the prestige of the United States and in pre- 
serving amicable relations with friendly countries. Domestically, many of the 
adjustments have been made with small business concerns participating in the 
defense effort. 

In addition, advance payments on contracts would be authorized and particular 
contract clauses such as an indemnity provision for otherwise noninsurable risks 
may be provided. In a large and complex defense program, unexpected situ- 
ations inevitably develop for which existing statutory authority other than that 
currently provided under title II of the First War Powers Act has proved in- 
adequate, although the problems presented must be resolved to assure uninter- 
rupted performance of contracts vital to our national defense. Failure to resolve 
promptly these problems would surely result in serious impediments to the 
readiness of our defense forces. Such authority is considered as a vital supple- 
ment to existing general contracting authority. 

In view of the need of maintaining our defense efforts on a large scale during 
the current and any future national emergency, it is considered desirable that 
such authority be enacted on a permanent basis subject to appropriate restric- 
tions. This objective is embodied in the proposed legislation transmitted here- 
with. 

The proposed legislation would enact into permanent law for use during periods 
of national emergency much of the authority now contained in title II of the 
First War Powers Act. However, it is expressly provided therein that it shall 
not constitute authority for— 


(a) The use of the cost-plus-a-percentage-of-cost system of contracting; 

(b) Any contract in violation of existing law relating to limitation of 
profits ; 

(c) The negotiation of purchases of or contracts for property or services 
required by law to be procured by formal advertising ; 

(d@) The waiver of any bid, payment, performance, or other bond required 
by law; 

(e) The amendment of a contract negotiated under section 2304 (a) (15), 
title 10, United States Code, or under section 302 (c) (13) of the Federal 
Property and Administrative Services Act of 1949, as amended (63 Stat. 377, 
394), to increase the contract price to an amount higher than the lowest 
rejected bid of any responsible bidder ; or 

(f) The formalization of an informal commitment, unless it is found that 
at the time the commitment was made it was impracticable to use normal 
procurement procedures. 


Provisions similar to those now contained in title II, First War Powers Act, 
regarding the making of actions taken under this authority a matter of public 
record and the inspection of contractors’ and subcontractors’ records by the 
Comptroller General have been incorporated in the legislation. However, the 
latter has been modified to incorporate certain limitations contained in the act 
of October 31, 1951 (66 Stat. 700). 

As drafted the legislation not only contains those limitations already found in 
title II of the First War Powers Act but also follows the intent of those restric- 
tions voluntarily agreed to by the Department of Defense in connection with 
extension of that act in the last session of Congress (S. Rept. No. 1152 on H. R. 
7536, 85th Cong., Ist sess). Enactment of this legislation would render further 
extensions of that act unnecessary. 
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COST AND BUDGET DATA 


The enactment of this legislation would cause no apparent increase in the 
budgetary requirements of the Department of Defense. 
Sincerely yours, 
NEIL H. McEtroy. 


NATIONAL ADVISORY COM MITTEE FOR AERONAUTICS, 
Washington, D. C., June 16, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. CeELter: Your letter of June 13, 1958, requested the views of the 
National Advisory Committee for Aeronautics on H. R. 12894, a bill to authorize 
the making, amendment, and modification of contracts to facilitate the national 
defense. 

The NACA endorses the proposed legislation. 

The counsel to the subcommittee, Mr. Murray Drabkin, has been advised that 
NACA does not desire to testify on this bill. 

The Bureau of the Budget has informed us that it has no objection to the 
submission of this report. 

Sincerely yours, 
Hueu L. Dryven, Director. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 18, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Deak Mr. CHAIRMAN: Further reference is made to your letter of June 13, 
1958, requesting our views on H. R. 12894 and advising of the hearing scheduled 
for June 19, 1958. 

The proposed legislation would enact into permanent law, with certain excep- 
tions, the authority now contained in title II of the First War Powers Act, 1941 
(55 Stat. 8838), as amended, which will expire on June 30, 1958. The law would be 
effective only during a national emergency declared by Congress or the President 
and for 6 months after the termination thereof. 

Title II gives the Vresident power to authorize any agency of the Government 
which is exercising the functions connected with the national defense to make or 
modify contracts without regard to other laws relating to Government contracts 
whenever such action will facilitate the national defense. 

Since reactivation of the basic law (55 Stat. 838) in 1951, title II thereof relat- 
ing to contracts has been successively extended by the Congress to (1) June 30, 
1953 (Public Law 426, 82d Cong.), (2) June 30, 1954 (Public Law 97, 83d Cong.), 
(3) June 30, 1955 (Public Law 443, 88d Cong.), (4) June 30, 1957 (Public Law 58, 
84th Cong.), and (5) June 30, 1958 (Public Law 85-306, 85th Cong.). These ex- 
tensions were stated to be in recognition of the need for such emergency authority 
during periods of continued international unrest. 

When the last two extensions of title II were proposed we reported that we had 
no objection to the extensions in view of the intended purpose of the title II 
powers and the manner in which they were being administered. We have no 
recent information on the need for continuing the authority, as proposed in the 
draft bill, and therefore express no opinion as toits desirability. 

Inasmuch as we have nothing further to add, we do not intend to have wit- 
nesses appear at the hearing on June 19, 1958. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United Statea. 
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UNITED STATES GOVERNMENT PRINTING OFFICE, 
Washington, D. C., June 18, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 
(Attention: Mr. Murray Drabkin, counsel.) 


Dear Sir: I am happy to acknowledge receipt of your letter of June 13, 1958, 
requesting comments on proposed legislation presented by H. R. 12894, to 
authorize the making, amendment, and modification of contracts to facilitate 
the national defense. 

This matter has been given our consideration. The language of the bill 
appears to be effective only during a national emergency declared by the Congress 
or the President, and for 6 months after the termination thereof. During the 
last national emergency we operated under similar authority and found it to be 
of benefit to the Government. The adoption of this bill is, therefore, recom- 
mended. 

We do not believe it necessary to be present at the hearing of this bill on 
Thursday, June 19, 1958, as there would be little to contribute in addition to the 
views expressed here. 

Very truly yours, 
RAYMOND BLATTENBERGER, 
Public Printer. 


Mr. Forrester. The hearing is now adjourned. 
Whereupon, at 12:30 p. m., the hearing adjourned.) 
Subsequently, reports were ‘received from the following depart- 
ments and agencies and are appended hereto: Department of Com- 
merce, Atomic “nergy Commission, Department of the Interior, and 
Tennessee Valley Authority : : 


THE SECRETARY OF COMMERCE, 
Washington, D. C., June 18, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: This letter is in reply to your request of June 13, 1958, 
for the views of this Department with respect to H. R. 12894, a bill to authorize 
the making, amendment, and modification of contracts to facilitate the national 
defense. 

The Department recommends enactment of H. R. 12894. 

The legislation would make permanent, with certain exceptions, the authority 
now contained in title II of the First War Powers Act (50 U. S. C. App. 611), 
as amended. The exercise of title II authority permits defense agencies to enter 
into contracts and necessary adjustments thereof without regard to the pro- 
visions of law relating to the making, performance, amendment, or modification 
of contracts when such action would facilitate the national defense. 

The limitations to such authority, set forth in section 2 of the bill, include 
exceptions already found in title II and in essence those voluntarily agreed 
to by this Department and other departments and agencies using such authority 
when title II was last extended in 1957. 

The Department of Commerce does not make extensive use of this authority. 
However, our interest is considerably enlarged because businessmen who have 
contracted with agencies other than Commerce turn to us for assistance when 
circumstances beyond their control create hardships in the fulfillment of such 
contracts. Such legislation is necessary to enable contracting agencies to give 
relief in such cases. 

The Department, therefore, recommends enactment of H. R. 12894. 

The Bureau of the Budget has advised that it would interpose no objection 
to the submission of this report to your committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 
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UNITED STATES ATOMIC ENERGY COMMISSION, 
Washington, D. C., June 18, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cetier: This is in response to your letter of June 13, 1958, request- 
ing the Atomic Energy Commission’s views on H. R. 12894, a bill to authorize 
the making, amendment, and modification of contracts to facilitate the national 
defense. For reasons similar to those set forth in the letter supporting this bill, 
dated June 2, 1958, from the Honorable Neil McElroy to the Honorable Sam 
Rayburn, we recommend favorable action thereon. 

As we understand it, this bill would enact permanently, with certain restric- 
tions, title II of the First War Powers Act, 1941 (hereinafter referred to as the 
“First War Powers Act’), which will presently expire on June 30, 1958. How- 
ever, it is expressly provided in section 4 that this bill “shall be effective only 
during a national emergency declared by Congress or the President and for 6 
months after the termination thereof.” 

The Atomic Energy Commission has exercised the authority conferred upon it 
by the First War Powers Act, and the Executive orders issued pursuant thereto, 
in only a limited number of cases. One of the reasons for this is the special 
authority with respect to contracts which our agency possesses by virtue of the 
Atomic Bnergy Act of 1954, as amended (hereinafter referred to as the act). 
For example, the President may, pursuant to section 162 of the act, exempt the 
Atomic Energy Commission from the provisions of law relating to contracts when 
he has determined that such action is essential in the interest of the common 
defense and security. In addition, the act gives us authority to make advance 
payments under many contracts, as well as the power to indemnify contractors 
against nuclear hazards. 

However, despite the other authority mentioned above, we believe there are 
certain situations in which it is desirable for us to utilize the provisions of the 
First War Powers Act. For instance, our agency would be required to present 
proposals for certain contract modifications pursuant to section 162 of the act 
directly to the President, whereas a determination to make the same modifica- 
tions under the First War Powers Act might be made within our own organiza- 
tion. Because of the heavy workload which must be borne by the President, the 
latter procedure appears to us to be preferable in most cases. 

Our agency already operates under statutory or self-imposed limitations 
closely resembling the restrictions which this bill would place upon the use of 
authority under the First War Powers Act and, therefore, we do not think that 
this bill contains any new features which might adversely affect our activities. 

The Bureau of the Budget has advised that it has no objection to the sub- 
mission of this report. 

Sincerely yours, 
, General Manager. 


DEPARTMENT OF THE INTERIOR, 
Washington D. C., June 23, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, House of Representatives 
Washington D.C. 


Dear Mr. CeELLeR: Your committee has requested a report on H. R. 12894, a 
bill to authorize the making, amendment, and modification of contracts to 
facilitate the national defense. 

The Department recommends the enactment of this bill. 

The purpose of this legislation is to enact into permanent law, with certain 
exceptions, the authority now contained in title II, First War Powers Act, 
1941 (55 Stat. 838), as amended, which will expire on June 30, 1958. It gen- 
erally provides that the President may authorize any department or agency of 
the Government which exercises functions in connection with the prosecution 
of the national defense effort, to enter into contracts or into amendments or 
modifications of contracts and to make advance payments thereon, without 
regard to other provisions of law relating to contracts whenever he deems 
such action would facilitate the national defense. 

The authority of the First War Powers Act was assigned by Executive Order 
10298 (16 Fed. Reg. 11135) to four Bureaus of this Department, i. e. Bureau of 
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Reclamation, Bonneville Power Administration, Geological Survey, and Bureau 
of Mines. During the Korean period, this authority was exercised in a few 
instances, but has not been used for several years, since our requirements 
have been obtainable under normal procurement procedures. As far as the 
Department of the Interior is concerned, an extension of the specific authority 
cannot be supported under current conditions. Because of its possible need 
during times of national emergency, however, we are of the opinion that the 
proposed legislation should be enacted, and the powers contained therein con- 
tinued for application if justified by changed conditions. 

The bill, if enacted, would not result in additional cost to the Department. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
D. Otis BEASLEY, 
Administrative Assistant Secretary of the Interior. 


TENNESSEE VALLEY AUTHORITY, 
Knocville, Tenn., June 24, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. CELLER: You requested in your letter of June 13, 1958, TVA’s views 
on H. R. 12894, a bill to authorize the making, amendment, and modification of 
contracts to facilitate the national defense. You also invited TVA representa- 
tives to testify at the June 19 hearing on the bill. 

I understand that Miss Owen, of our Washington office, informed your office 
that TVA did not wish to present any witnesses at the hearing. We appreciate 
the invitation, however, and also this opportunity to give in writing our comments 
on the bill. 

With certain exceptions, H. R. 12894 would continue indefinitely the special 
contract authority which has heretofore been provided on a temporary basis 
under title II of the First War Powers Act, as amended. The principal excep- 
tion is that the bill omits the authority to negotiate contracts for property or 
services which are otherwise required by law to be procured by formal advertis- 
ing. Thus, the authority under the bill would be limited essentially to the 
amendment or modification of contracts after they have been made. The 
exercise of such authority would also be restricted to periods of national 
emergency. 

The special contract authority provided by the First War Powers Act was 
extended to TVA by Executive Order 10231. TVA has used the authority to make 
contracts without competitive bidding on several occasions as a means of saving 
procurement time and expediting the operation date of facilities important to 
national defense. TVA has also utilized in a few instances the authority to 
amend existing contracts without legal consideration as a means of correcting 
inequities. We think the actions we have taken in these regards have contributed 
to the national defense and that continuation of authority to take such actions 
in the future, both as to making and amending contracts, would be in the national 
interest. While we would prefer that new legislation continue both types of 
authority, we believe the bill would represent desirable legislation. 

Because of the time limitation involved, we have been unable to ascertain from 
the Bureau of the Budget whether the above views accord with the President’s 
program. 

Sincerely yours, 
Hersert D. VOGEL, 
Chairman of the Board. 


In response to inquiries from the committee as to their use of title 
II authority during the past 2 fiscal years, the following depart- 
ments and agencies submitted statements which are appended hereto: 
Department of Defense, Department of the Interior, Government 
Printing Office, Federal Civil Defense Administration, Tennessee 
Valley Authority, Atomic Energy Commission, and National Ad- 
visory Committee for Aeronautics : 
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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D. C., June 26, 1958. 
Hon. EB. L. FoORRESTER, 
Chairman, Subcommittee No. 4, Committee on the Judiciary, 
House of Representatives 


DEAR Mr. CHAIRMAN: During the course of the hearings on H. R. 12894 on 
June 19, 1958 in which I testified in behalf of the Department of Defense, I was 
requested to supply the subcommittee with statistics on the use by the military 
departments of title II, First War Powers Act authority since its reactivation 
by the Congress in 1951. The request arose, I believe, from the interest of the 
members of the subcommittee in comparing the number and dollar value of title 
II claims (i. e., amendments without consideration, formalization of informal 
commitments and correction of mistakes and ambiguities) which have been 
denied with the number and dollar value of those which have been approved 
since 1951. 

Enclosed herewith is a table which indicates on a Department of Defense-wide 
basis and also by military department for the period from February 21, 1951 
through December 31, 1957, the total number of claims submitted by contractors, 
the number approved, the number denied, the number withdrawn and the number 
presently pending, along with the dollar amounts involved. 

These figures are based on periodic reports which the military departments 
are required to submit to the Office of the Secretary of Defense on actions taken 
by them in the claims area involving the use of title II, First War Powers Act 
authority. In its analysis of these statistics the subcommittee may be interested 
to know that the total number of procurement actions (contracts, purchase 
orders, etc.) awarded by the three military departments during calendar year 
1957 alone amounted to 4,728,000 actions in the total amount of $19,638,857,000. 

As indicated to the subcommittee during the hearings, title II authority has 
been used in other areas such as the inclusion in a contract of an indemnity 
clause, a provision for advance payments, an extension of time for performance 
of a contract, and for waiver of a provision for liquidating damages. Since 
such actions generally do not involve specific dollar amounts, detailed statistics 
similar to those we are furnishing with respect to claims are not available. 

I trust that the enclosed information will be responsive to the needs of your 
subcommittee. 

Sincerely yours, 
ROBERT DECHERT. 


' 
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DEPARTMENT OF THE INTERIOR, 
Washington, D. C., July 8, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Judiciary Committee, 
House of Representatives, Washington, D. C. 


DeAR Mr. CELLER: This is in response to an inquiry from a member of your 
staff. The bureaus and offices of the Department of the Interior did not execute 
any actions during the past 2 fiscal years under the provisions of title II of the 
First War Powers Act, 1941 (50 U. S. C. App. 611). 

Sincerely yours, 
D. OTIs BEASLEY, 
Administrative Assistant Secretary. 


UNITED STATES GOVERNMENT PRINTING OFFICE, 
Washington, D. C., July 8, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DeaR Mr. CELLER: In response to a verbal request from Mrs. Brooks of your 
committee staff, we wish to advise that the Government Printing Office has not 
negotiated any contracts under the provisions of title II of the First War Pow- 
ers Act during either of the fiscal years 1957 or 1958. 

Very truly yours, 
RAYMOND BLATTENBERGER, 
Public Printer. 
By F. E. CRISTorane, 
Comptroller. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
OFFICE OF DEFENSE AND CIVILIAN MOBILIZATION, 
July 10, 1958. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
House of Representatives, Washington, D. C. 
(Attention: Mr. Murray Drabkin. ) 


DeaR Mr. CHAIRMAN: An accordance with telephone conversations on July 8, 
1958, between members of our respective staffs, transmitted herewith is a sum- 
mary report of the utilization of the authority contained in title II of the First 
War Powers Act by the Federal Civil Defense Administration for fiscal years 
1957 and 1958. 

If you desire additional information please let us know. 

Sincerely, 
CHARLES H. KENDALL, General Counsel. 


SUMMARY OF THE UTILIZATION OF TITLE II OF THE First WAR POWERS ACT OF 
1941 BY THE FEDERAL CIvIL DEFENSE ADMINISTRATION FOR FISCAL YEARS 1957 
AND 1958 


Executive Order 10243 of May 11, 1951, extended the provisions of title 
II of the First War Powers Act of 1941, as amended and extended by the 
act of January 12, 1951 (Public Law 921, Slst Cong.), to the Federal Civil 
Defense Administrator solely to enter into, amend, or modify emergency 
and developmental contracts, specialized contracts, and to make advance or 
progress or other payments thereon, without regard to the provisions of 
law relating to the making, performance, amendment, or modification of 
contracts. 

In accordance with Executive Order 10248 the Federal Civil Defense Ad- 
ministration utilized, until June 30, 1957, the authority contained in title 
II of the First War Powers Act to negotiate contracts in order to carry out 
the purposes of the Federal Civil Defense Act of 1950 (Public Law 920, 81st 
Cong., 50 U. 8. C. App. 2251 et seq.). 

During fiscal year 1957, the Federal Civil Defense Administration utilized 
this authority to enter into 57 research and developmental contracts (includ- 
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ing 42 survival en studies entered into with the various States) in the to- 
tal aren of $5,211,261.64, and 6 specialized contracts in the total amount of 
$158,996.5 

Title it was also utilized as authority for the making of advance, prog- 
ress, and partial payments under contracts entered into during fiscal year 
1957. Advances were made in all contracts with the various States for the 
survival plan studies. The advance, progress, and partial payments author- 
ity was utilized in other situations where contractors demonstrated financial 
justification therefor. 

During fiscal year 1957, title II was also utilized in two instances as au- 
thority for amending contracts without consideration in the total amount of 
$16,430. It was also utilized, where justified, for extending the time of per- 
formance of contracts. 

On August 7, 1957, the Administrator, General Services Administration, dele- 
gated to the Federal Civil Defense Administrator authority to negotiate and 
execute purchase contracts for supplies and services without advertising un- 
der section 302 (c) 5, 10, 11, and 12 of the Federal Property and Admin- 
istrative Services Act of 1949, as amended. 

In view of the delegation of authority from the General Services Admin- 
istrator, title II was utilized during fiscal year 1958 only for the. amend- 
ment of 15 existing contracts entered into the prior fiscal years under title 
II authority, and as authority to make advance payments in one contract. 


TENNESSEE VALLEY AUTHORITY, 


Washington, July 16, 1958. 
Re H. R. 12894, 85th Congress 


Mr. Murray DRABKIN, 
House Committee on the Judiciary, 
House Office Building, Washington, D.C. 


DEAR Mr. DrRaBKIN: This will confirm Miss Godfrey’s telephone conversation 
with you today. During fiscal year 1957 TVA made a total of 372 rurchases, with 
a total dollar value of $3,816,704.84, under title II of First War Powers Act. A 
breakdown of the 372 purchases is shown on the attached. Each list represents 

the purchases made by a purchase section of TVA’s Division of Materials. 

No purchases were made during fiscal year 1958 under title II of the First War 
Powers Act because of TVA’s assurance to the Senate Judiciary Committee in 
August of 1957 that TVA would use the authority thereunder only with respect 
to contracts entered into on or before June 30, 1957. 

Sincerely yours, 
MARGUERITE OWEN, 
Washington Representative. 


PURCHASES NEGOTIATED UNDER EXECUTIVE ORDER 10231 For Fiscau YEAR 1957, 
DIVISION OF MATERIALS, TENNESSEE VALLEY AUTHORITY 
MECHANICAL SECTION 


The Mechanical Section negotiated 23 purchases during the fiscal year 1957, at 
a total cost of $257,604.80. 

Acid cleaning boilers accounted for 9 of these 23 purchases, and totaled $52,- 
107. Other purchases, with their amounts are listed below: 


Urea SVCPHIRET WRIN a asian datheseeen dai ph clonic eemeiapaneien tee meeting $3, 114. 00 
Services of dredge equipment for dredging condenser water intake 

GY ais sscxirrccectinctas Sigs ese SllislSonecinc oe ahaciadlctas taal iret aici aaa 16, 420. 00 
Filter rate controller and gages for water-tre: itment plant Eekansdhthieansaiiiad 2, 350. 00 
Heavy-duty dragline bucket________________ i a ae ae 
MUIR UU OE, WHEE TICING UN i isis ces ccesrcensaeesenins digi eecalcmeeamatinadensaliaael 11, 992. 00 
Fly ash handling system_ alata i acticin citar nai pi ae 
TUNIS Sc id ee sae tin gia cai datas hacia acacia esi a 
Screw conveyor- sadaniniaicetenle sais an ht ec spineless ganan 
Multiwall bags pa otal Cai stake aa 
Powerhouse utility elev: ator_ res ee 


Installing and removing metering section of boiler fee dline for test 
RE ac rts hace cicicieinai eke eae --. 6, 850. 00 
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RETO as cde amendanme citi etgtla satel bate ates Caled $88, 987. 00 
| ee ee eee jeclpiad cieactiliiae ta intiabiaiis sijinnd tik tian ecenaeddantiblba niin 982. 60 
iE eel tla wala 5, 726. 70 


FIELD SECTION 


Total number of purchases negotiated, 71. 

Total dollar value of purchases negotiated, $356,892.63. 

Types of equipment and material bought by negotiation (mostly for phosphate 
development works) : Chemicals, special lubricants, paints, steel drums, conveyor 
belting, special valves and fittings, pipe, power cable, lumber, refractories, chemi- 
cal equipment, and recording and metering instruments. 


ELECTRICAL SECTION 


Total number of purchases negotiated, 11. 

Total dollar value of purchases negotiated, $1,418,909.32. 

Types of equipment and material bought by negotiation: Towers (4 separate 
negotiations); pole line hardware (negotiated with company to allow price 
increase On various items of contract for year; no amount of money was esti- 
mated) ; anchor logs; recorder, preamplifier, and charts; heaters; aluminum bus ; 
insulator pins; conduit. 


STRUCTURAL PURCHASE SECTION 


The total number of purchases negotiated was 267. 

The total dollar value of purchases negotiated was $1,783,298.09. 

Roughly, 60 percent of these purchases were composed of steel pipe and tubing, 
reinforcing steel, steel sheets, plates, bars, shapes, and some fabricated steel. 
The balance of the orders were made up of concrete aggregate, insulation, canvas, 
lumber, copper tubing, and lagging adhesive. 





UNITED STATES ATOMIC ENERGY COMMISSION, 
Washington, D. C., July 17, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Deak Mr. CELLER: This is in response to the telephone call on July 9, 1958, 
from your Mr. Murray Drabkin, requesting a report on the use by the Atomic 
Energy Commission of powers authorized under title II of the First War Powers 
Act, 1941 (hereinafter referred to as the “act’”) during fiscal years 1957 and 
1958 (hereinafter collectively referred to as the “period’’). 

During the period, the Commission received only one request for relief under 
the provisions of the act, that is, a request that a contract be amended or modi- 
fied without consideration. This request was considered meritorious in certain 
respects, and an amendment to the contract in question was authorized. The 
nature of the relief authorized was not such as to be measurable by a specific 
monetary amount. 

The Commission has acted under the authority of the act on only three other 
occasions during the period. In two of these cases, the Commission recited the 
act as additional authority in entering into contracts containing a contractual 
clause indemnifying the contractor against claims resulting from certain activi- 
ties under the contract. Reference to the act was also included in a combination 
contract and lease arrangement in order to provide a supplemental basis for the 
payment of termination charges by the Commission. The Commission has not 
found it necessary to utilize the authority of the act to make advance or progress 
payments during the period. 

With regard to entering into contracts containing indemnity clauses, such as 
those contracts referred to in the preceding paragraph, we believe the enactment 
of Public Law 85-256 (85th Cong., 1st sess; 71 Stat. 576), popularly known as 
the Price-Anderson Indemnity Act, will obviate utilization of the act in most 
such situations. 

Sincerely yours, 
Pau. F. Foster, General Manager. 
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NATIONAL ADVISORY COMMITTEE FOR AERONAUTICS, 
Washington, D. C., July 21, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DEAR Mr. CELLER: In accordance with your request, the following additional 
information is furnished in connection with your consideration of H. R. 12894, 
a bill to authorize the making, amendment, and modification of contracts to 
facilitate the national defense: 

During fiscal years 1957 and 1958, the authority of title II, First War Powers 
Act, 1941 (51 Stat. 8388), as amended, has not been utilized by the National 
Advisory Committee for Aeronautics. This authority was last employed on 
July 30, 1956, in connection with a waiver of performance and payment bonds. 

As you are aware, the Congress, on July 16, 1958, passed H. R. 12575, which 
establishes the National Aeronautics and Space Administration, utilizing the 
National Advisory Committee for Aeronautics as its nucleus. In view of the 
expanded contracting activity in which the National Aeronautics and Space 
Administration will engage, it is considered desirable that such authority be 
available. 

Sincerely yours, 
J. F. Victory, Acting Director 


x 





